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OF THE ENFORCEMENT OF DEBTS CONTRACTED AND 
LIABILITIES INCURRED BY RECEIVERS OF RAIL- 
ROADS. 


It may now be regarded as well settled that courts of equity 
may appoint receivers to take possession of the property and 
conduct the business of individuals and corporations where the 
exercise of such extraordinary jurisdiction is indispensably 
necessary to protect some clear right of a suitor which would 
otherwise be lost or greatly endangered, and which cannot be 
saved or protected in any other action or mode of proceeding. 
And in the exercise of this power those courts are frequently 
called upon to take charge, through their receivers, of the man- 
agement and control of extended lines of railroad. Receivers 
thus appointed often carry on for a considerable time very ex- 
tensive business operations, employing large numbers of ser- 
vants, and performing for the public generally all the functions 
of a common carrier. They have sometimes been authorized to 
engage in the construction of an extension of the railroad, or in 
repairing the same while in the custody of the court, and to issue 
debentures to secure the debts created thereby. But such au- 


thority should not be conferred except in a case of pressing 
emergency.' 


' Kennedy v. The St. Paul and Pacific R. Co.,2 Dill. 448; Wallace v. Loomis, 97 
U.S. 146. 
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It is manifest that a receiver engaged in operating a railroad 
must, in his official capacity, make many contracts, incur numer- 
ous debts and liabilities, and often become through his servants 
liable to actions in tort for negligence resulting in injury. It is 
the purpose of this article to consider briefly the nature and ex- 
tent of the receiver’s liability, how far the property of the cor- 
poration in his hands is liable for such debts and claims, and the 
manner of their enforcement. 

The solution of questions of this character depends very 
largely upon the relations which the receiver is held to sustain 
to the company whose property is placed in his charge, to the 
court appointing him, and to the creditors of the company. 

In the first place, it is to be observed that a receiver of railroad 
property is not the agent of the railroad company. He is ap- 
pointed, not by the company, but by the court. He is generally 
appointed without the consent of the company, and often against 
its protest. His possession is not the possession of the com- 
pany, and his acts are in no just sense the acts of the company. 
He is under the control of the court, and the company has no 
voice in directing his proceedings. It would, therefore, be con- 
trary to the most elementary principles of the law of agency to 
hold him to be the company’s agent. It has accordingly been 
held that a railroad company is not liable for personsal injuries 
resulting from the negligence of the servants of the receiver in 
operating the road.! 

It is equally true that the receiver is not the agent of the 
creditors upon whose application and for whose protection he is 
appointed. The creditors can no more control his action than 
the company can do so. He is entirely independent of them. 
The receiver is not an agent but an officer of the court, indifferent 
as between the parties to the cause. He exercises his func- 
tions under the orders of the court in the interest of neither plain- 
tiff nor defendant, but for the common benefit of both. He is the 
instrument, ** often called the hand,”’ of the court. ‘* He is re- 
garded as the executive officer of a court of chancery, in much 
the same sense as a sheriff is the executive officer of a court of 


10. & M. R. Co. v. Davis, 23 Ind. 553; High on Rec. 396. 
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law ; and the goods or property in his hands are as much within 
the custody of the law as if levied upon under an execution or 
attachment.” 

What, then, is the relation of the receiver to the property 
which is placed in his hands, and how far is it liable to be sub- 
jected to the payment of debts contracted and liabilities incurred 
by him? 

Before a receiver can be appointed, the property to be pre- 
served and administered pendente lite must be within the con- 
trol of the court. Such appointments are most frequently made 
in the course of proceedings to foreclose mortgages, where the 
property is insufficient to discharge the liens, and where the rents, 
income, or earnings thereof, pending the suit, ought to be kept 
within the control of the court to be applied to the liquidation of 
the mortgage-debt. It has accordingly been held that ‘ the fund 
or property entrusted to his care is regarded as being in custodia 
legis for the benefit of whoever may eventually establish title 
thereto, the court itself having the care of the property by its 
receiver, who is merely its creature or officer, having no powers 
other than those conferred upon him by the order of his appoint- 
ment or such as are derived from the established practice of 
courts of equity.”’? 

We have now seen — 

1. That the receiver is not in any sense the agent or represen- 
tative of either party to the suit. 

2. That he is the officer of the court itself and subject alone 
to its orders. 

3. That he is the custodian of the property or fund, with 
power to care for, manage, and control the same under the court’s 
orders. 

It is further to be observed that a receiver is not personally 
liable for acts done or contracts made in his official capacity. 
His liability is that of an officer of the court, and the general 
rule is that he is liable to be sued only in his official capacity, 


' High on Ree., sect. 2; Booth v. 79; High on Rec., sect. 1, and cases 
Clark, 17 How. 322; Waters v. Carroll, cited. 
2 Yerg. 102; Baker v. Admr., 32 Ill, 2? High on Rec., sect. 1; Booth ». 
Clark, 17 How. 322. 
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and judgment against him is to be made payable out of the fund, 
or property, in his hands as receiver.’ : 

It is this relation which the receiver sustains to the fund or 
property in his hands which enables courts of equity to enforce, 
as against such property, the contracts entered into and the lia- 
bilities incurred by him in his official capacity. If this is con- 
tinually kept in view, the difficulties in the way of protecting all 
who deal with receivers, or who may have legitimate claims 
against them, will measurably disappear. Our first impression 
upon this subject is apt to be that inasmuch as the receiver is an 
officer of the court, acting under its orders, with no responsible 
party behind him, and inasmuch as he deals with the property of 
a party who is not responsible for his acts, there is no sound 
principle upon which his official obligations and liabilities can be 
enforced. This impression, however, grows out of the attempt 
to apply to him the law of principal and agent, or of master and 
servant. That law has no application to the question of the 
jurisdiction of courts of equity in such cases. That jurisdiction 
rests entirely upon the fact that the proceedings are in an impor- 
tant sense proceedings in rem; that the subject-matter of the suit 
is property which is within the control of the court, and which in 
the exercise of its discretion the court has placed in the hands 
of its receiver. The court acts for all the parties in interest. 
The effect of an order appointing a receiver is to deprive the 
owner of property of its possession and use, temporarily, at least, 
in advance of atrial. ‘It is,’’ says Caldwell, Judge, in Over- 
ton, Trustee, v. Railroad Co.,? ‘*a jurisdiction to be sparingly 
exercised.’’ It nevertheless exists, and when exercised it un- 
doubtedly takes the property out of the hands of the owner and 
places it in the possession of the court to deal with it as it pleases 
within the limits of judicial discretion. Such is the foundation 
upon which all proceedings against receivers growing out of their 
official transactions, rests; and it follows that the true test of 
liability is to be found in the answer to the question, Js the debt 
or claim against the receiver of such a character as to be enforce- 
able against the fund or property in his hands? 


‘Camp »v. Barney, 6 N. Y. Su- v. Barbour, 104 U. S. 128, and cases 
preme Ct. 622; s. c.,4 Hun, 373; Barton cited. 2 3 McCrary, 436. 
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Where the property is a railroad to be operated and managed 
the duties of the receiver are more important and difficult than in 
ordinary cases, and he is accordingly allowed wider discretion. 
In the management of such a business numerous contracts, ex- 
press or implied, must be entered into by the receiver, and debts 
must be contracted and liabilities incurred at all hours of the day 
or night, so that it would be impossible to act always under 
specific orders of the court respecting the particular matter in 
hand. It is accordingly laid down that ** all outlays made by the 
receiver in good faith in the ordinary course, with a view to ad- 
vance and promote the business of the road, and to render it 
profitable and successful, are within the line of discretion which 
is necessarily allowed to a receiver entrusted with the manage- 
ment and operation of a railroad in his hands.’’! All debts 
contracted by the receiver, and coming within this general de- | 
scription, will undoubtedly be enforced against the fund or prop- 
erty in his hands. 

No attempt will be here made to enumerate all the cases or to 
state all the circumstances under which claims against the receiv- 
ers of railroads may be enforced by courts of equity, as against 
the fund or property in custodia legis; but it may be useful to 
state some further general rules upon the subject, with reference 
to cases for illustration. 

1. A receiver of a railroad engaged in the operation of the 
road, having, under the direction of the court, the entire charge 
of the business of the railroad company, is in general liable in all 
cases where the company itself would have been liable if it had 
continued to possess and operate its line. ‘*An action will, 
therefore, lie against such receivers in their official capacity, 
leave of the court having been obtained, to recover for personal 
injuries sustained by reason of the negligent management of the 
road.”’ ? 

In all cases of this character, the receiver is regarded, 
for the purpose of determining the question of his liability, as 
standing in the place of the railroad company. The persons en- 
gaged in the operation of the road are regarded as his agents and 


* Cowdrey v. Railroad Co., 1 Woods, 2 High on Rec. 395; Noyes v. Rich, 
881; Same v. Same, 93 U.S. 352. 52 Me. 115. 
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servants; and he is liable for their negligence in the same cases 
and to the same extent that railroad companies are ordinarily 
liable. 

2. The same rule applies where a receiver, in charge of a rail- 
road is sued for negligence in the performance of his duties as a 
common carrier, for the breach of contract to carry freight or 
passengers. He will be judged precisely as any other common 
carrier would be judged under the same circumstances.' 

3. The authority of such a receiver to contract debts or to in- 
cur expenses on account of the property in his hands without 
the previous order of the court, is limited to what is absolutely 
essential to its preservation and use as contemplated by his ap- 
pointment. Any expenditure beyond this, even though it is for 
an object clearly beneficial to the property in the receiver’s hands, 
requires the order of the court. Thus it was held in Cowdrey v. 
Railroad Co.,? that the expenditures of a receiver to defeat a 
proposed subsidy to a rival and parallel road were properly dis- 
allowed, although such road, if constructed, might have dimin- 
ished the future earnings of the road in his hands. 

4. The earnings of the railroad, while in the hands of the re- 


ceiver, are chargeable with the value of goods lost in transpor- 
tation, and for damages done to property. ‘* The earnings 
received,’’ says the Supreme Court, by Mr. Justice Field, in the 
case last cited, *‘were as much chargeable with such loss and 
damage as they were chargeable with the ordinary expenses of 


managing the road.’’ It will be observed that most of the cases 
deal with the question, what claims may be charged against the 
earnings; but it is evident that the court may enforce claims as 
against the railroad property itself as well as against its earnings. 
The railroad itself, with its rolling stock, property, and fran- 
chises, is in the custody of the law and under the control of the 
court, and the power of the court to charge such property with 
such burdens as it should in equity be required to bear, is unde- 
niable. .If the power of the court were limited to the control 
and disposition of the earnings, many just claims might be lost 
by reason of the exhaustion of the fund arising from such earn- 
ings. 


1 Blumenthal v. Brainard, 28 Vt. 402. 2 Supra, 
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5. The receiver is authorized to employ his own counsel ;! and 
it follows, as a matter of course, that the reasonable fees of 
such counsel should be paid out of the property or fund in his 
possession, and that such payment will, in a proper case, be or- 
dered by the court. And it has also been held that the fees of 
the attorneys of the trustees in a mortgage, who render profes- 
sional services in the foreclosure, are properly chargeable against 
the fund in the hands of the receiver.? 

6. A court of equity having jurisdiction of the subject-matter 
and the parties in a suit to foreclose a mortgage upon a rail- 
road, may take charge of the road and its appurtenances as a 
trust fund for the payment of the incumbrances ; and may ap- 
point a managing receiver or receivers of the property, and may 
authorize them to take possession of the property, collect the 
claims due to the company, and also, where it is necessary to 
prevent great loss or sacrifice, may authorize such receivers to 
put the road and property in repair, and to complete any uncom- 
pleted portions thereof. And in Wallace v. Loomis,’ it was held 
that where the court had appointed receivers with these powers, 
it was competent for the court to empower them to raise money 
to an amount limited by the order by loan, if necessary, upon 
certificates to be issued by them, which should be a first lien 
upon the property. The certificates issued by the receivers in 
that case were accordingly held to constitute a lien prior and 
paramount to that of the first mortgage bonds. Mr. Justice 
Bradley, speaking for the court, said : *— 

‘*The power of a court of equity to appoint managing re- 
ceivers of such property asa railroad when taken under its charge 
as a trust fund for the payment of incumbrances, and to author- 
ize such receivers to raise money necessary for the preservation 
and management of the property, and make the same chargeable 
as a lien thereon for its payment, cannot at this day be seriously 
disputed. It isa part of that jurisdiction always exercised by 
the court by which it is its duty to protect and preserve the trust 
funds in its hands. It is undoubtedly a power to be exercised 


1 Latimer v. Lord, 4 E. D. Smith, 3 97 U.S. 146. 
191. * pp. 162, 163. 
? Cowdrey v. R. Co., supra. 
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with great caution, and if possible, with the consent or acquies- 
cence of the parties interested.’’ 

7. Debts and claims against receivers are to be allowed, if at 
all, upon the ground that they are equitable claims against the 
fund or property in his hands; or, in other words, that they 
are debts contracted or liabilities incurred by the receiver while 
in the performance of his duty to care for, manage, and control 
the property for the benefit and advantage of the parties in in- 
terest. If the particular debt in question be one which has been 
contracted by the receiver under the express order of the court 
with a clause in the order constituting such debt a first lien upon 
the property, then the only question that can arise will be as to 
the power of the court tomake the order. This power is a large 
one, and in its exercise a court of chancery has, no doubt, a wide 
discretion, though, as we have already seen, it is always exer- 
cised with great caution. Considered as a mere question of 
power it seems to be settled that the court may authorize the re- 
ceiver to create debts for such purposes as the court may deem 
necessary for the preservation of the property, and of the income 
therefrom; and may make such debts when created a lien prior 
and paramount to all others. It has accordingly been held by 
the Supreme Court of the United States, that such debts may be 
created and made prior liens, for any or all of the following 
purposes — 

To pay arrears due for operating expenses during a period of 
ninety days. 

To purchase additional rolling stock. 

To adjust and settle liens upon rolling stock. 

To pay indebtedness to connecting lines of railroad in settle- 
ment of ticket and freight accounts and balances. 

To construct a road and a bridge across a river in order to 
form a connection with another line of railroad.’ 

All these expenditures were held to fall within the general rule 
above stated, under the circumstances appearing in proof. 

With respect to the payment by the receiver of pre-existing 
debts, the court in that case said : ?— 

‘* Many circumstances may exist which may make it necessary 


’ Miltenberger v. Railway Co., 106 U. 8. 286. 2 p. 811. 
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and indispensable to the business of the road and the preserva- 
tion of the property for the receiver to pay pre-existing debts of 
certain classes out of the earnings of the receivership, or even 
the corpus of the property, under the order of the court, with a 
priority of lien. Yet the discretion to do so should be exercised 
with very great care. The payment of such debts stands prima 
facie on a different basis from claims arising under the receiver- 
ship, while it may be brought within the principle of the latter 
by special circumstances. It is easy to see that the payment of 
unpaid debts for operating expenses accrued within ninety days, 
due by a railroad company suddenly deprived of the control of 
its property, due to operatives in its employ, whose cessation 
from work simultaneously is to be deprecated, in the interests 
both of the property and the public, and the payment of limited 
amounts due to other and connecting lines of road for materials 
and repairs, and for unpaid ticket and freight balances, the out- 
come of indispensable business relations, where a stoppage of 
the continuance of such business relations would be a probable re- 
sult in case of non-payment, the general consequence involving 
largely, also, the interests and accommodation of travel and traffic, 
may well place such payments in the category of payments to 
preserve the mortgage property, ina large sense, by maintain- 
ing the good will and integrity of the enterprise, and entitle them 
to be made a first-class lien.”’ 

In Gilbert v. Railroad Co.,! the Supreme Court of Appeals of 
Virginia went still further, and held that the court was authorized 
to create debts through the receiver, not only to preserve and care 
for the property, but also for the purpose of giving it additional 
value for the benefit of all parties in interest. It was accordingly 
held to be within the discretion of the court to authorize the re- 
ceiver to take a lease of another railroad where it is manifestly 
for the interest of the creditors; and it was also held that on like 
conditions the court might authorize its receiver to contribute 
out of the accrued revenues in his hands to the building of an- 
other railroad. The courts have seldom gone to this extent, and 
it may admit of much doubt whether the case proceeds upon 


1 33 Gratt. 586. 
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a safe and sound rule. The learned court states the rule 
thus: — 

‘Any act, it would seem, necessary for the protection and 
preservation of the property is a legitimate and proper act; and 
whatever is manifestly appropriate to such preservation and pro- 
tection, or to the enhancement of the value of the property, not 
in excess of the powers of the corporation, will always be up- 
held and enforced by the courts.” 

It is undoubtedly the province of the receiver, under the court’s 
order, to take all proper measures for the preservation and pro- 
tection of the property; but when it is said that the court may 
also direct the receiver to make any contract within the corpor- 
ate power, which the court thinks will enhance the value of the 
property, the question at once suggests itself, whether such a rule 
is not liable to make abuse. The safer doctrine is, that the 
power and discretion of the court are limited to such orders as 
are necessary for the preservation and protection of the prop- 
erty, and do not extend so far as to authorize contracting, leas- 
ing, buying, and selling with a view to increasing the value of 
the property. The receiver’s possession is but temporary, and 
the tendency to enlarge his powers and protract his term of 
office is not to be encouraged. 

8. When a court of chancery is asked to appoint a receiver to 
take charge of the property of a railroad company for the pro- 
tection of the interests of the holder of a mortgage lien thereon 
pending foreclosure proceedings, it is competent for the court to 
impose terms as to the payment from the income during the re- 
ceivership of outstanding debts for labor, supplies, equipment, 
and permanent improvements. And the fact that the mortgage is, 
by its terms, a lien upon the income of the road, will not deprive 
the court of this authority. ‘* Every railroad mortgagee in ac- 
cepting his security impliedly agrees that the current debts made 
in the ordinary course of business shall be paid from the current 
receipts, before he has any claim upon the income.”’ ! 

This ruling is in the interest and for the advantage of all the 
parties interested in 1ailroad property. The security of the 


1 Fosdick v. Schall, 99 U. S. 235. 
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mortgagee and the rights of the company in every case will be 
promoted by using so much of the income is in necessary to keep 
up the operating expenses, make necessary repairs, prevent the 
creation of other liens paramount to the mortgage, and keep the 
railroad in operation. Any other policy would be disastrous to 
the interests of all concerned. Hence the rule may be said to be 
that the receiver, under the orders of the court, may make all such 
expenditures of the character above indicated as are necessary 
for the preservation and profitable use of the property while in 
his hands. 

9. A much more difficult question may arise when expendi- 
tures are made by the receiver from the income of the road, 
without the order of the court. A prudent receiver will always 
seek the advice and direction of the court before incurring any 
expense not clearly within the terms, ‘‘ ordinary and reasonable 
expenses of operating the road.’’ Nevertheless, if he appropri- 
ates money to other purposes which can be shown to have been 
plainly for the advantage of the parties in interest, a court of 
equity would probably allow him therefor; and it would seem 
that the parties in interest could not well object to an expendi- 
ture which has been made for their benefit. In all such cases, 
however, it will at least devolve upon the receiver to show that 
the expenditure was necessary in order to prevent loss, or save 
and protect the interests committed to his care. 

10. Inasmuch as it is the duty of the receiver to pay the oper- 
ating expenses, that is, current debts for labor, supplies, and the 
like, if the income of the road which ought to be used for this 
purpose be applied to the payment of interest on the bonded 
debt or to the purchase of additional equipment or in making 
valuable improvements, the court may direct the receiver out of 
the income to pay the debts which, but for such diversion, would 
have been paid in the ordinary course of business. ‘‘ This not 
because the creditors to whom such debts are due have in law a 
lien upon the mortgaged property or the income, but because in 
asense, the officers of the company are trustees of the earnings 
for the benefit of the different classes of creditors, and the stock- 
holders. And if they give to one class of creditors that which 
properly belongs to another, the court may, upon an adjustment 
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of the account, so use the income which comes into its own 
hands, as if practicable to restore the parties to their original 
_ equitable rights.’’! 

The subject of the mode of proceeding in suits against receiy- 
ers remains to be noticed. 

Of course it is always proper to apply to the court under 
whose appointment the receiver is acting for an order directing him 
to pay a particular claim, or for the receiver upon his own motion 
to ask for such an order. If the claim be undisputed, and one 
which, in the opinion of the court, constitutes a proper charge 
upon the fund in the receiver’s hands, such an order will be 
made as a matter of course. But if the claim be one which is 
controverted upon questions of fact, or if there be doubt as to 
whether it is chargeable against the fund, then it will become nee- 
essary to direct some mode whereby the disputed questions can 
be adjudicated and settled. The court, as a court of chancery, 
may itself hear and determine all such questions upon proofs taken 
in the usual mode, or it may grant the claimant leave to sue at 
law with directions to bring his judgment, when obtained, before 
the chancellor. If in doubt, or without sufficient information, 
the court may order a reference to a master to take proof and 
report. It has been held by the Supreme Court of the United 
States that persons having claims against the receiver of an in- 
solvent corporation, even though they be in their nature purely 
legal, are not entitled, as a constitutional right, to a trial by jury 
as a mode of establishing the same.? 

It is, however, within the discretion of the court to order a 
trial by jury, either upon an issue out of the chancery case, or 
by a suit at law to be brought in such court of law as the chan- 
cellor may designate ; and an application for such an order will 
rarely, if ever, be denied. 

The question whether a receiver can be sued in any case with- 
out the leave of the court by which he was appointed has been 
much discussed. While admitting the general rule that such 
leave is necessary, the courts of some of the States have main- 

tained that it is subject to important exceptions. Thus it has 


' Fosdick v. Schall, supra. ? Barton ov. Barbour, supra, 
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been held that where there is no attempt to interfere with actual 
possession of property which the receiver holds under the order 
of a court of chancery, but only an attempt to obtain judgment 
at law, it is not necessary to obtain leave of the court.’ 

In some of these cases it is held that where receivers engage in 
business as common carriers controlling a line of railroad it is no 
defence to an action at law for a breach of duty or obligation 
arising out of business entrusted to them in that relation, that 
they were running and managing the line of railroad as receivers 
under an appointment of a court of chancery.’ And this view is 
strongly reinforced by the dissenting opinion of Mr. Justice 
Miller in Barton v. Barbour,® from which we quote as follows: — 

‘‘ In the case before us the plaintiff sues to recover damages 
for a personal injury caused by an act done by the receiver or 
his agents in the transaction of business as a common carrier in 
which he was largely and continuously engaged. Why should 
the receiver not be sued like any one else on such a cause of 
action in any court of competent jurisdiction? 

‘*The reply is, because he is a receiver of the road on which 
the plaintiff was injured, and holds his appointment at the hands 
of a Virginia court of chancery. If this be a sufficient answer, 
then the railroad business of the entire country, amounting to 
many millions of dollars per annum, may be withdrawn from 
the jurisdiction of the ordinary courts having cognizance of such 
matters, and all the disputes arising out of these vast transac- 
tions must be tried alone in the court which appointed the re- 
ceiver. Not only this, but the right of trial by jury, which has 
been regarded as secured to every man by the constitution of the 
several States and of the United States, is denied to the person 
injured; and although his case has no element of equitable juris- 
diction, he is compelled to submit it to a court of chancery, or 
to one of the masters of such a court.”’ 

In the case in which this dissent was delivered, the Supreme 


! Kinney v. Crocker, 18 Wis. 74; Kas. 225; Blumenthal v. Braman, 38 
Allen v. Central Railroad, 42 Iowa, 687; Vt. 402. 
Page v. Smith, 99 Mass. 395; Camp v. 2 Page v. Smith, supra; Blumenthal 
Barney, 11 N. Y. 378; Bank ». Risley, v. Brainard, supra. 
19 N Y. 369; Railroad Co. v. Smith, 19 3 Supra. 
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Court, in an elaborate opinion by Mr. Justice Woods, upon full 

consideration, held that the exceptions to which we have adverted 
cannot be maintained. The controlling reason assigned is, that 
‘* if a receiver is to be suable as a private proprietor of a rail- 
road would be, or as the company itself whilst carrying on the 
business of the road was, it would become impossible for the 
court to discharge its duty, to preserve the property, and dis- 
tribute its proceeds to those entitled to it according to their 
equities and priorities.”’ The court said:— 

‘¢ The evident purpose of a suitor who brings his action against 
a receiver without leave, is to obtain some advantage over the 
other claimants upon the assets in the receiver’s hands. His 
judgment, if he recovered one, would be against the defendant in 
his capacity as receiver, and the execution would run against the 
property in his hands as such. 

‘* Tf he has the right in a distinct suit to prosecute his demand to 
judgment without leave of the court appointing the receiver, he 
would have the right to enforce satisfaction of it. By virtue of 
his judgment he could, unless restrained by an injunction, seize 
upon the property of the trust, or attach its credits. If his judg- 
ment were recovered outside the territorial jurisdiction of the 
court by which the receiver was appointed, he could do this, 
and the court which appointed the receiver and was admin- 
istering the trust assets would be impotent to restrain him. 
The effect upon the property of the trust of any attempt to 
enforce satisfaction of his judgment, would be precisely the 
same as if his suit had been brought for the purpose of 
taking property from the possession of the receivers. A 
suit brought, therefore, without leave to recover judgment 
against a receiver for a money demand, is virtually a suit, 
the purpose of which is, and effect of which may be, to 
take the property of the trust from his hands and apply it 
to the payment of the plaintiff’s claim without regard to the 
rights of the other creditors or the orders of the court which 
is administering the trust property. We think, therefore, it is 
immaterial whether the suit is brought against him to recover 


‘1 Hall v. Smith, 2 Bing. 156; Camp monwealth v. Runk, 26 Pa. St. 235; 
v. Barn Huney, 4 (N. Y.), 373; Com- Thompson v. Scott, 4 Dill. 508. 


LIABILITIES INCURRED BY RECEIVERS OF RAILROADS. 847 


specific property, or to recover judgment for a money demand. 
In either case leave should be obtained.’’ In addition to the 
cases mentioned in this quotation, the court cited in support of 
the doctrine Davis v. Gray,' Wiswall v. Sampson,? Ames v. 
Trustees,® Peale v. Phipps.‘ 

In view of the serious conflict of authority upon this question, 
it may be difficult to determine what the true doctrine is; but 
the prudent practitioner will always pursue the path of safety, 
and apply to the court having control of the receiver for leave to 
sue. Such leave will be granted, as a matter of course, unless 
upon investigation it is made clearly to appear that the claim is 
one which cannot be maintained. And if it be a purely legal 
claim, the chancellor will always, in the exercise of his discre- 
tion, order a trial by jury, if the claimant desires it. 

Questions of importance, and sometimes of difficulty, may arise 
as to the rights of creditors of a receiver after he has been dis- 
charged. Inasmuch as the receiver is not personally liable, it 
would seem to be necessary to prosecute to a final settlement all 
claims against him while the property or fund in his charge is 
within the reach and subject to the control of the court. If, for 
example, in a foreclosure case, the court renders a final decree 
ordering a sale of the property, and after confirming such sale, 
directs the property to be turned over to the purchaser without 
reserving any right to enforce as against it any outstanding claims 
against the receiver, it is difficult to see how it would be possible 
thereafter to subject such property to the payment of pending 
claims not constituting established liens. Courts will therefore 
always be very careful not to relinquish their right to charge the 
property in the hands of the receiver with all just and equitable 
claims growing out of the receivership. It is entirely clear that 
in such a case as the one above supposed, the court may render 
decree of foreclosure ordering a sale of the property in the hands 
of the receiver, and may approve the sale thereof, reserving the 
right to enforce as against the property, all such claims. This, 
in point of fact, is often done. It not unfrequently happens 
that there is no controversy as to the main case, and that a pro- 


116 Wall. 202, 2 16 How. 52. 3 20 Beav. 332. 4 14 How. 368. 
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tracted litigation arises as to the rights and priorities of various 
parties having claims upon the property in the receiver’s hands; 
and in such cases it is often found desirable to foreclose the 
mortgage, sell out the property, and close the receivership with- 
out unnecessary delay, reserving the right of all claimants, and 
the power of the court to enforce them when finally adjudicated, 
In such a case the purchaser of the property will take it cum 
onere. The case remains in court. The property, for the pur- 
poses expressed in the reservation clause of the decree, remains 
in custodia legis, though it may pass into the hands of the pur- 
chaser. Of course these observations have reference mainly to 
the real estate ; though it is doubtless true that personal prop- 
erty could be sold and turned over in like manner upon the con- 
dition that the purchaser should assume the debts against the 
receiver td the full value thereof in case they should be thereaf- 
ter established. 

The court might also require the purchaser to execute a bond 
with sureties to indemnify the claimants. 

It is presumed that no court would turn over personal prop- 
erty with any expectation of protecting claimants by reserving 
simply the right to pursue and subject the specific property it- 
self. The case of the Farmers’ L. & T. Co. v. C. R. Co. of 
Iowa,' is a very instructive one upon this general subject, and 
the opinion of Love, J., therein, will well repay a careful 
perusal. In that case the receiver had been discharged, and the 
property delivered to the purchaser at the foreclosure sale, the 
court, however, reserving the right to enforce debts and liabili- 
ties incurred by the receiver. 

The court held that the proceeding to enforce a claim against 
the receiver for damages for personal injury, partook largely of 
the nature of a proceeding in rem, and might be prosecuted as 
against the property in the hands of the purchaser, upon notice 
to such purchaser, and that the questions of fact should be tried 
with or without a jury, according to the nature of the claims as 


to being legal or equitable. 
GrorcGe W. McCrary. 


2 McCrary, 181. 
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I, NATURE OF CONSTRUCTIVE NOTICE. 
(1.) Definition of Constructive Notice. 
(2.) A Doctrine Positivi Juris. 
(3.) Various Definitions. 
(4.) Reason of this. 
(5.) Further Definitions. 
(6.) Further Consideration of the Meaning of the Term. 
(7.) Criticism upon the Definitions in Treatises and Reports. 
(8.) Same Subject. 
(9.) Same Subject. 
(10.) What Questions of Fact are open to Inquiry. 
(11.) Same Subject. 
(12.) Same Subject. 
(13.) Constructive Notice an Unmixed Question of Law. 
(14.) Exceptions to the Doctrine that Want of Actual Notice shall not be 
Shown. 
(15.) Constructive Notice in all its Branches based on Public Policy. 
(16.) Constructive Notice in Matters of Registration. 
(17.) Constructive Notice in Lis Pendens. 
(18.) Constructive Notice arising out of Actual Notice. 
(19.) Constructive Notice through Knowledge of Agents. 
(20.) Diversity of Views as to the Principle upon which Notice by Reason 
of Knowledge on the part of the Agent rests. 
(21.) Diversity of Views as to whether Knowledge of Agent must have 
been Acquired in the same Transaction. 
(22.) Further Consideration of Subject of two Preceding Sections. 
(23.) Same Subject. 
(24.) Kennedy v. Green: Notice not imputed where Agent is perpetrating 
Fraud upon his Principal. 
(25.) Other Cases on Same Doctrine. = * 
(26.) Conflict in Cases on this Doctrine. 
(27.) Same Subject. 
(28.) True Theory of this Doctrine. 
(29.) Same Subject. 
(30.) Exceptions under this Doctrine. 
(31.) Conflict in Authorities as to when Agent must have Acquired the 
Knowledge in order to fasten Notice on Principal. 
(32.) Character of Evidence Requisite to ghow Knowledge of Fact still 
Present in Mind of Agent. 
(33.) Notice where Mortgagor is Solicitor for Mortgagee. 
(34.) Consequences of Constructive Notice. 
VOL. XVII 55 
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(35.) Obligations as to Inquiry where Party has Constructive Notice only, 
(86.) Different Branches of Constructive Notice. 


IL. LIMITATIONS OF CONSTRUCTIVE NOTICE. 


(87.) Constructive Notice has no Application to Controversies between 
the Parties to the Transaction. 

(38.) And only Applied where Parties Stand in Hostility to each other, 

(39.) Relationship of Husband and Wife does not Authorize Constructive 
Notice. 

(40.) Disabilities of Infancy and Coverture do not Exempt from its Opera- 
tion. 

(41.) Limitations in Cases arising out of Agency. 

(42.) Limitations in Cases where Party sought to be affected with Con- 
structive Notice has Himself previously had Actual Knowledge. 

(43.) Limitation in Case of Ministerial Agency. 

(44.) Limitation where Knowledge is that of Agent of Agent. 

(45.) Limitations under Registration Acts. 

(46.) Limitations in Case of Directors of Corporations. 


I, — Nature or Constructive Notice. 

(1.) Definition of Constructive notice. — Constructive notice 
may be defined to be the knowledge of a fact or facts which the 
law imputes to a person, and in respect to which all questions of 
actual knowledge thereof is excluded. 

(2.) A Doctrine Positivi Juris. — In the cases where it is ap- 
plied it is a doctrine positivi juris; being of a nature as high and 
inflexible as that of knowledge of the law itself, which shall not 
be gainsaid. It is an intendment rather than a presumption of 
the law; having its basis in considerations of public policy, and 
existing with the same force when it is apparent that the party 
who is brought within its operation has no actual knowledge of 
the facts, as when he has such actual knowledge; the intendment 
existing not only irrespective of the fact of knowledge, but as 
against the truth of the fact. 

(3.) Various Definitions.—The terms employed in defining 
constructive notice have been various; as ‘‘implied notice ;’"! 
presumptive notice;’’ ‘*imputed notice ;’’ ‘* constructive no- 
tice,’’ and even ‘‘ actual notice;’’? and the definitions them- 
selves have been lacking in precision and. consistency. 


1 Daniels v. Davidson, 16 Vesey, 249; 
2 Powell on Mortgages, 561, 661. 

2 Thus in Kennedy v. Green, 3 Mylne 
& K. 711, the Master of the Rolls 
speaks of the notice which a party will 
be held to because of knowledge in 


fact on the part of his solicitor as “ac- 
tual notice ;” and of the notice he should 
be held to by reason of having been put 
upon inquiry, as “implied notice.” See 
also Espin v. Pemberton, 8 DeG. & J. 
554. 
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(4.) Reason of this. — This diversity in the terms employed in 
its definition, as well as the want of precision in the definitions 
themselves, to be found in the opinions of judges and on the part 
of text-writers, is in some instances attributable to difference of. 
views as to the grounds upon which the doctrine rests; and in 
others to a want of discrimination in respect to the principles of 
law applicable to constructive, as contradistinguished from ac- 
tual notice. Some of these definitions, as will be seen, are in- 
accurate in the enunciation of the principle of law involved, 
while others are not only inaccurate, but misleading, and tend 
to involve the subject in confusion. 

(5.) Further Definitions. — Thus, in the American notes to 
La Neve v. La Neve,’ in the Leading Cases in Equity, the learned 
annotators give this definition: ‘*Constructive notice is a legal 
inference of notice of so high a nature as to be conclusive unless 
disproved; and in most cases is insusceptible of explanation or 
rebuttal by evidence that the purchaser had no actual notice, 
and believed the vendor's title good.’’ In Perry on Trusts,? it 
is defined thus: ** Constructive notice is a legal presumption of 
notice unless controlled; and in most cases is not susceptible of 
rebuttal by evidence that there was in fact no actual knowl- 
edge.’’ In Plumb v. Fluitt,? Chief Baron Eyre defines it thus: 
‘Constructive notice, I take to be in its nature no more than 
evidence of notice, the presumptions of which are so violent that 
the court will not allow even of being contradicted.’’ And Lord 
St. Leonards gives substantially the same definition, employing 
language almost identical. In Weilder v. Farmers’ Bank,’ Gib- 


1 2 Lead. Cas. in Eq., Part I., 77. 
2 Vol. L, sect. 223. 


the facts proved must be taken as show- 
ing that the party actually had notice; 


82 Anstr. 438. See Coventry’s 
Powell, 562, note D; Lessee of Billing- 
ton v. Welsh, 5 Binn. 132. The defini- 
tion given by Spence—2 Eq. Jur. 
[754]—is too limited in its scope. He 
thus defines it: ‘Constructive notice as- 
sumes that no proof is given that the 
party had actual notice of the fact itself, 
but that he is affected with notice of the 
facts by construction of law: the court 
does not proceed upon the principle that 


there may be conclusive evidence that 
he had not; yet, if his want of knowledge 
arises from negligence, he will be equally 
affected as if he actually had notice.” 
There are many cases, however, where 
constructive notice is held to apply, in 
which the consideration of negligence 
has no place. 

* 2 Sugden on Vendors, 528. See also 
Story Eq. Jur., sect. 399. 

51158. & R. 134. 
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son, J., defines it thus: ‘* Constructive notice is not prima facie 
evidence of actual knowledge of the facts; the presumption of 
notice, if it arises at all, being conclusive even as against the 
truth of the fact.’’ Selden, J., in Williamson v. Brown,! defines 
it as being ‘**a legal inference from established facts, and like 
other legal presumptions does not admit of dispute.’’ This defi- 
nition is also given by Wait.? Bispham ® defines it as a ‘* conclu- 
sion of law, which is not permitted to be controverted.’’ These 
definitions by American jurists and writers furnish a nearer 
approach to accuracy. 

(6.) Further Consideration of the Meaning of the Term.— 
Constructive notice, in its technical signification, is the legal 
cognizance of a fact or facts which the law imputes to a party. 
It has nothing to do with actual knowledge. It is not based 
upon any doctrine of evidence. It excludes from consideration 
every element of evidence of knowledge in fact. It is fastened 
upon the party by intendment of law although it may be evi- 
dent that he did not have actual knowledge; and, in some cases, 
could not have had it. It would seem to be illogical to base a 
doctrine upon evidence, and yet exclude from consideration the 
evidence upon which it is based. Nor does it, properly speaking, 
rest upon the presumption of knowledge. The theory is not 
that the law presumes the party to have knowledge, but it is, 
that by intendment of law, he has knowledge; that is, he shall 
occupy the same position as if he had knowledge. It rests upon 
purely technical principles, and is supported by technical reason- 
ing. Itis thus a matter of legal intendment, rather than of legal 
presumption,® or inference. The characteristic feature of con- 
structive notice is, that it will not admit of rebuttal. It is this 
which furnishes the broad line of distinction between it and 
actual notice. Wherever the notice is of such a character as to 
admit of evidence as to whether or not the party did in fact have 
knowledge, then it falls within the domain of actual notice. 


115 N. Y. 854. So also Wright, J., * Newman v. Chapman, 2 Rand. (Va) 
in Birdsell v. Russell, 29 N. Y. 249; Da- 102, 103. 
vis v. Bigler, 62 Pa. St. 242. 5 Or if it can be termed a presumption 
2 3 Actions and Defences, 449. at all, it isa presumption juris et de jure. 
Principles of Equity, 333. 


2 5 
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(7.) Criticism upon the Definitions in Treatises and Reports.— 
The above definitions, which affirm that it is ‘* conclusive unless 
disproved,’’ and ** in most cases insusceptible of explanation or 
rebuttal,’’ involve the subject in confusion. The terms em- 
ployed are contradictory. The implication that there are cases 
of constructive notice susceptible of rebuttal is no doubt occa- 
sioned by the want of proper attention to the distinctions be- 
tween constructive notice and that notice which is implied or 
presumed from facts and circumstances upon questions of actual 
notice. 

(8.) Same Subject.— The terms ‘ implied notice ’’ and ‘ pre- 
sumptive notice’’ are not infrequently used by judges and text- 
writers when considering evidence respecting actual notice, in 
which the court presumes that the party had actual notice, or 
that actual notice is to be implied or inferred from the situation in 
which he is placed, or from the circumstances attending the trans- 
action.! A recent text-writer? classifies implied or presumptive 
notice under the head of actual notice, and says: ‘* The differ- 
ence between implied or presumptive notice — which is here 
treated as a division of actual notice — and constructive notice, 
is, that the former is a presumption or inference of fact 
which is capable of being explained or contradicted; while the 
other is a conclusion of law, which is not permitted to be con- 
tradicted.”’ 

Story, impressed with the confusion in which this sub- 
ject is involved, and lamenting it, offers the suggestion 
of a distinction between constructive and implied notice 
as relieving it of this confusion; but which, as it seems 


‘ to the writer, does not accomplish this purpose. He says:* 


“Tt will be perceived that the term constructive notice is 
here used in a somewhat indefinite sense. The same is 
true in regard to most text-writers and judges. This form 
of expression is applied, indiscriminately, to such notice as 
is not susceptible of being explained or rebutted, and to that 
which may be. It seems more appropriate to the former kind 


1 2Lead. Cas. in Eq., Part I., 156, 157 ? Bispbam, Principles of Equity, 333, 
(top); Jackson v. Given, 8 Johns.136; 336. 
Pomroy v. Stevens, 11 Met. 244. § Eq. Jur., sect. 410a. 


f 
q 
r 
d 
n 
d 
i- 
a 
e 
ot 
ll 
n 
al 
l- 
is 
d 
LO 
re 
i 


854 CONSTRUCTIVE NOTICE, ITS NATURE AND LIMITATIONS. 


of notice. It will then include notice by registry and notice by 
lis pendens. But such notice as depends upon possession, upon 
knowledge of an agent, upon facts to put upon inquiry, and 
some other similar matters, although often called constructive 
notice, is rather implied notice, subject to’ be rebutted and ex- 
plained. Constructive notice is thus a conclusive presumption, 
or a presumption of law, while implied notice is a mere presump- 
tion of fact. If this distinction were carefully preserved by 
writers upon this subject, it would enable us to escape a great 
deal of confusion in regard to the subject.”’ 

The want of discrimination here is in the assumption that the 
notice which ** depends upon possession, upon knowledge of an 
agent, upon facts to put upon inquiry ’’ — is not constructive notice, 
and that such notice is subject to rebuttal. The notice which depends 
upon these things is constructive notice in the strict and technical 
sense of the term, conclusive and not open to inquiry or rebuttal; 
whereas the facts upon which such notice is dependent, as 
whether or not the party having actual notice was the agent; 
whether, if he was, the knowledge was had in the course of his 
dealing, as agent, or so recently before as to be present in his 
mind; whether the facts of which he had knowledge were ma- 
terial to the subject-matter of the controversy; whether there 
was actual knowledge of possession, or such circumstances of 
notoriety attending the possession as to raise the inference of 
knowledge, or to render a denial of knowledge inexcusable, so 
as thus to affect the party with constructive notice of the facts 
of which he was so put upon inquiry; and the like, —in short, 
all those facts and circumstances upon which the notice with which 
it is sought to charge him depends, are subject to inquiry ; and in 
respect to these, there are, in infinite variety, questions of im- 
plied or presumptive notice, involving the consideration of notice 
or knowledge in fact, and bringing into requisition the rules and 
principles of evidence. But the notice which the law imputes 
to the party because of these, that notice which depends upon 
these, once it is recognized by the law as being chargeable to the 
party, is of the same high, irrebuttable, and conclusive nature as 
notice by registry or lis pendens. 


i 
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(9.) Same Subject.— The distinctions here insisted upon are 
not overstrained. They are substantial, and essential to the right 
comprehension of the doctrine of constructive notice in all of its 
branches. It is believed that a constant attention to them will 
largely conduce to a proper conception of this branch of the law, 
and will relieve it of much of the confusion into which it has 
fallen. 

(10.) What Questions of Fact are open to Inquiry. —The 
only questions of fact, therefore, open to consideration and to 
controversy in the matter of constructive notice are: (1) the re-~ 


- lationship in which the party proposed to be visited with con- 


structive notice stands to the transaction which involves the facts 
notice of which is sought to be imputed to him; and (2) the facts 
themselves of which it is sought to affect him with notice. 

(11.) Same Subject. —Thestatus of the party to the transac- 
tion is always the subject of inquiry; as, for example, whether 
he was a purchaser or creditor; whether he stood in the relation 
of principal to the party alleged to have been his agent ;' whether, 
if he did, the knowledge acquired by his agent was so acquired 
while he was his agent, or so recently before as to be present in 
his mind; whether it was acquired in the course and scope of his 
agency ;? whether the party sought to be affected with construc- 
tive notice had such actual knowledge of particular facts as to 
put him upon inquiry as to the facts, knowledge of which is 
sought to be imputed to him;* whether he has so wilfully ab- 
stained from such actual knowledge as to place him in the 
position of one having such actual knowledge, and to commit 
him to the consequences of actual knowledge ; whether his con- 
duct in the matter of investigating the facts of which he was put 
upon inquiry, shows the exercise of that diligence which the law 


' Muntford v. Scott, 3 Mad. 26; Espin from him by fraud, or that it was in an 
v. Pemberton, 3 DeG, & J. 554. unknown language, or other facts show- 
? Adams Express Co. v. Trago, 35 Md. ing excusable ignorance of its contents. 
47. In such case evidence would be received 
5 Thus, if one executes or receivesa as to his status, and for the purpose of 
deed, ordinarily he is bound by its re- determining whether or not constructive 
citals, and by all instruments to which it notice had ever been pu_ into operation 
refers, Nevertheless he may show that as to hir 
the contents of the deed were concealed 
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requires ;' whether, in the exercise of such diligence he should 
have become acquainted with the facts; or, where the rule ob- 
tains that, he is only affected with constructive notice when he 
has been guilty of gross negligence in the matter of ascertaining 
facts within his grasp, or in prosecuting the inquiries which they 
suggested, whether or not such gross negligence exists; whether 
he was a party, or in privity with the parties, so as to be affected 
with knowledge of the suit under the doctrine of lis pendens; 
whether being a purchaser holding under a registered deed he 
had such knowledge of the prior unrecorded one as to affect him 
with notice, and so on. Obviously, matters of fact, involv- 
ing every variety of circumstantial evidence, and calling into 
operation presumptions and implications or inferences of fact as 
multiform and diversified as the transactions of life, surround the 
question of constructive notice, as respects the s/atus of the party 
sought to be affected by it. 
(12.) Same Subject. — So, also, as is manifest, the facts them- 
selves, with notice of which it is sought to affect the party, are 
always open to inquiry and to controversy ; for, while construc- 
tive notice is purely a legal question, it is, like all other legal 
questions, dependent upon the existence of facts out of which it 
1 Williamson v. Brown, 15 N. Y. 554; 


2 Lend. Cas., Part I., 157, 158; Birdwell v. 
Russell, 29 N. Y. 220; Cambridge Valley 


proof that the purchaser failed to dis- 
cover the prior right, notwithstanding 
the exercise of proper diligence on his 


Bank v. Delano, 48 N. Y. Rogers v. 
Jones, 8 N. H. 264, that if the party ex- 
ercises proper diligence, and his inquiries 
disclose nothing, he is not brought with- 
in the operation of constructive notice. 

2 In Williamson v. Brown, supra, the 
court say that actual notice embraces all 
degrees and grades of evidence ; that it is 
open to every species of Jegitimate evi- 
dence which may tend to strengthen or 
impair the conclusion. In that case, the 
question being whether a party put upon 
inquiry had exercised the proper dili- 
gence in prosecuting such inquiry, the 
court say that the presumption arises 
that the party thus put upon inquiry has 
ascertained the fact, but adds: ‘This 
presumption, however, is a mere infer- 
ence of fact, that may be repelled by 


part.”” Here were involved presumptions 
preceding the bringing into operation of 
constructive notice ; the presumption that 
the party had inquired, and that the in- 
quiry had, upon proper diligence, re- 
vealed the fact, which latter presumption, 
had it remained uncontrolled, would have 
affected the party with constructive no- 
tice, and which, once it was brought into 
operation, would have been a conclusive 
presumption; but as the presumption 
that the fact would have been disclosed 
upon the exercise of proper diligence in 
the inquiry was a rebuttable presump- 
tion, and the testimony in the case having 
shown that such diligence would not have 
revealed the fact, constructive notice was 
never brought into operation. See also 
2 Lead. Cas., Part I., 161. 


er 
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may arise; and both the existence and the relevancy of these 
facts are the subject of inquiry. As, for example, whether the 
deed in question was in fact registered; a question of fact, where 
the records of the register’s office and the original deed on which 
the indorsement of filing would be found, have been destroyed ; 
so as to the pendency and the character of the suit in respect to 
which /is pendens is invoked; so as to the character and relevancy 
of the facts, constructive notice of which is sought to be fastened 
upon the party upon the ground that he had been put upon 
inquiry respecting them. These will suffice to illustrate the 
principle here asserted. 

(13.) Constructive Notice an Unmixed Question of Law. — 
When, however, the facts themselves have been established, and 
the party’s relationship to them shown to have been of the 
character which the law requires to bring him within the operation 
of constructive notice, this notice itself is presented as an un- 
mixed question of law, to be passed upon by the courts as such ;? 
aad all consideration of the party’s actual knowledge of the facts 
is rigorously excluded. 

(14.) Exceptions tothe Doctrine that Want of Actual Notice 
shall not be Shown. —It has been held, however, that where the 
plaintiff, relying upon constructive notice as operative against the 
defendant, has himself introduced proof that the defendant did 
not in fact have any knowledge of the facts, he thereby de- 
bars himself of the right to invoke the doctrine of constructive 
notice as binding upon the defendant. Thus, in Hewett v. 
Loosemore ? the plaintiff introduced the defendant’s answer in 
evidence, which stated, amongst other things, that defendant had 
no actual notice of the transaction in question. The vice-chan- 
cellor upon this point said: ‘*I am of opinion that Robert 
Loosemore must be considered to have been the agent and solicitor 
of the defendant, in the transaction of his mortgage, but I do not 
think that the defendant is therefore to be considered to have 


1 Bell v. Twilight, 2 Foster, 519; Bird- 24 Ill. 67; Jones v. Bramsford, 21 Iowa, 
sell v. Russell, 29 N. Y. 249; Williamson 217; Miller v. Fraley, 21 Ark. 22; Jones 
v. Brown, 15 N. Y. 354; Roland v. Hart, on Mortgages, sect. 506. 

6 Cn. App. Cas. 678; Boursot v. Savage, 22 Hare, 456. 
L. R. 2 Eq. 184; Werdon v. Williams, 
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had notice of the plaintiff’s deposit. Such notice would be 
constructive merely, and constructive notice is knowledge, which 
the court imputes to a party upon a presumption so strong that 
it cannot be allowed to be rebutted that the knowledge must have 
been communicated; and I cannot act upon such a presumption 
in the face of the evidence which the plaintiff has himself ad- 
duced.”’ 

(15.) Constructive Notice in all its Branches Based on Pub- 
lic Policy. —The grounds upon which constructive notice is 
based is the same in all cases, namely, public policy. It has for 
its foundation a broad principle of protection to innocent third 
persons. That such is the basis of the doctrine of constructive 
notice existing by reason of matters of record, as, notably, in the 
case of registration laws, and cases. involving the doctrine of lis 
pendens, is obvious. But constructive notice which arises out of 
actual knowledge on the part of agents, or from actual knowledge 
of particular facts on the part of the party himself which are 
operative to put him on inquiry, as also that arising from his 
conduct in wilfully abstaining from actual knowledge; in short, 
constructive notice arising from matters in pais, rests, also, and 
equally, upon considerations of public policy. Although there 
may be somewhat different considerations of public policy in 
respect to these kinds of constructive notice from those which 
exist in cases of constructive notice arising from matters of 
record, nevertheless the same purpose of protection to innocent 
and injured third persons is the underlying principle applicable 
alike to all kinds of constructive notice. It not unfrequently 
happens that the party against whom constructive notice is applied 
is in fact equally innocent with the person who has been injured 
by the transaction; but while equally innocent he is found not to 
have been equally blameless ; some want of caution or diligence, 
either on the part of himself or agents, controlling the determi- 
nation of the court in favor of the other party, in adjusting the 
equities between them. In such contests between equities of 
innocent parties constructive notice is resorted to from the 


necessity of finding some ground of preference between equities 
otherwise equal.' 


' Welder v. Gibson, 1H. of L. Cas.623, 
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(16.) Constructive Notice in Matters of Registration.— The 
policy which applies the doctrine of constructive notice to the 
registration of deeds and other instruments under the registry 
acts in the American States, has for its leading purpose the pre- 
vention of fraud.’ It is in order to the protection of creditors 
and purchasers against the imposition which might otherwise be 
practised upon them by persons appearing to be the absolute 
owners of property really subject to incumberance, or which had 
been otherwise conveyed; ? the policy aimed at being to accom- 
plish through constructive notice the same results which would be 
obtained through actual notice, and hence the recording of the 
deed or other conveyance in the public office of record furnishes 
an easy and accessible source of knowledge to all persons in- 
terested in or proposing to deal with the property, as to whether 
it has been already conveyed or incumbered ; and at the same 
time protects the first purchaser by giving to his act of placing 
his deed on record the same effect as if he had actually notified 
the party of his prior rights. The doctrine of constructive notice 
does not exist under the English Registry Acts.’ It is well 


settled, however, under the English and American registry acts, 


that actual notice to the holder of a registered instrument of a 
prior unrecorded one shall affect him in the same way and to the 
same extent as if the conveyance had been duly recorded.4 But 
it is an unsettled question as to whether constructive notice of 
such prior unrecorded conveyance will have the same effect as 
actual notice in this respect.° 


1 Jackson v. Burgot, 10 Johns, 461. 

22 Hilliard on Mortgages, 468; Story 
Eq. Jur., sect. 397. 

’The purpose of registration under 
the English Registry Acts is to give full 
operation and effect to the legal and 
equitable estate conveyed as against 
subsequen conveyances of the same legal 
or equitable estate. Wyatt v. Bardell, 
19 Vesey, 435; Jollant v. Stambridge, 3 
Vesey, 477; Wrightman v. Hudson, 2 
Eq. Abr. 609, pl. 7. The denial of con- 
structive notice to registration has an 
important bearing upon equities existing 
between parties, leaving them operative, 


where under constructive notice they 
could not be asserted. Newland on Con- 


~ tracts, ch. 36, p. 508. This will be more 


fully considered in a subsequent part of 
this article. 

4La Neve v. La Neve, 3 Atk. 646; 
Coppinger v. Farringhough, 21 Bro. Ch. 
R.291; Sugden V. & P., ch. 16, sects. 5,10. 

5 Jackson v. Sharp, 9 Johns. 163; 
Jackson v. Burgott, 10 1b. 457; Jackson 
v. West, [6. 466; Farnsworth v. Childs, 4 
Mass. 637; Jackson r. Leeke, 19 Wend- 
339; Poston v. Cole, 4 Me. 20; Rogers 
v. Jones, 8 N. H. 264; Van Meter v. Me- 
Fadden, 8 B. Mon. 442; Owen rv. 
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(17.) Constructive Notice in Lis Pendens. — The doctrine of 
lis pendens is based upon the policy of preventing litigation. Itis 
founded on the theory that legal proceedings, during their continu- 
ance, are publicly known, and upon the further consideration 
that no suit could be successfully terminated if, during its pen- 
dency, the property, the subject-matter of the controversy, could 
be so transferred as not to be bound by the judgment or decree 
in the hands of the assignee.’ If constructive notice were not 
applied in such cases, there would be no certainty that litigation 
would ever come to an end; for a new suit might be necessary 
as against every party purchasing pendente lite, and, thus, inter- 
minable litigation might ensue.? It is from these considerations 
of public policy, as wellas for the protection of the rights of the 
litigants themselves in the pending. suit, that the law holds all 
persons dealing pendente lite with the property, the subject-mat- 
ter of the suit, to notice thereof, to the same extent, and with 
the same consequences, as if they had actual knowledge. 

(18.) Constructive Notice arising out of Actual Notice. — 
The ground upon which a party is held to notice of facts which 
he might have ascertained upon investigation, and of which he 
was put upon inquiry, by reason of his actual knowledge of cer- 
tain other facts, is really that of moral obligation or duty ;? and 
of the consequent fraud upon the rights of others which might 
be involved in its non-performance. He ought to have inquired, 
and, under the American view of the subject, pursued the inquiry 
with reasonable diligence ;* and, under the English view, has been 
grossly negligent in the ascertainment of the facts which were 


Miller, 29 Md. 144; Hamilton v. Nutt, 34 for the same property, and to seek to 


Conn. 501; Ohio Ins. Co. v. Ledyard, 8 
Ala. 866; 2 Lead. Cas. in Eq., Part I. 
183. While this doctrine is regarded as 
to some extent breaking in upon the 
policy of the registration acts, it has its 
foundation in that stern intolerance of 
fraud which distinguishes the administra- 
tion of justice in the English courts; and 
has been readily adopted from like con- 
siderations in the courts of this country ; 
it being considered a fraud in the party 
having actual knowledge of the prior 
unrecorded conveyances to take a deed 


shelter his title under the registration of 
his deed. La Neve v. La Neve, supra. 

1 Jones on Mortgages, sect. 599 ; 2 Lead. 
Cas. in Eq., Part I., 192; Hirn v. Mill, 
13 Vesey, 120. 

2 Bellamy v. Sabine, 1 DeG. & J. 
578. 

3 Jackson v. Rowe, 2 Sim. & Stu. 472; 
Worthington v. Morgan, 16 Sim. 547; 
Ware v. Lord Egmont, 2 Sch, & Lef. 
827; Tuttle v. Jackson, 6 Wend. 226. 

* 2 Lead. Cas. in Eq., Part I., 122. 
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open to him, and which had been suggested to him by the actual 
knowledge of which he was in possession.' The different line of 
decisions on this subject in relation to whether constructive no- 
tice shall be visited upon the party where, on the one hand, he 
has failed to exercise proper caution and reasonable diligence, 
or, on the other, has been guilty of such gross negligence as to 
be inconsistent with bona fides, are caused by difference of views 
as to what is his duty in the premises ; but they alike rest upon 
the common foundation of the obligation imposed upon him by 
the situation in which he is placed, that is, upon duty, and the 
injury to others resulting from his failure to discharge that duty ; 
and hence he shall occupy the same position to such other person 
as if he had performed it. 

In Kennedy v. Green,? Lord Brougham expressed him- 
self thus strongly upon this subject: ‘* The doctrine of con- 
structive notice depends upon two considerations: first, that 
certain things existing in the relation and conduct of the 
parties, or in the case between them, beget a presumption so 
strong of actual knowledge that the law holds the knowledge 
to exist, because it is highly improbable that it should not; 
and next, that policy and safety of the public forbids a per- 
son to deny knowledge while he is so dealing as to keep himself 
ignorant, and yet all the while let his agent know, and himself 
perhaps profit by that knowledge. In such a case it would be 
most iniquitous aud most dangerous, and give shelter and en- 
couragement to all kinds of fraud, were the law not to consider 
the knowledge of one common to both, whether it be so in fact 
or not. Under one or the other of these heads, perhaps under 
both, comes the other principle that whatever is notice enough to 
excite attention, and put the party on his guard, and call for in- 
quiry, is also notice of everything to which it is afterwards found 
that such inquiry might have led, although all was unknown from 
want of investigation.’” And, hence, he shall be held to all the 
consequences as respects the rights and interests of third persons 
which would have resulted had he performed this duty. While 
the law thus places him in the same position he would have oc- 


12 Lead. Cas. in Eq., Part L, 167; 2 3 Myl. & K. 719. 
Ware v. Lord Egmont, supra. 
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cupied had he performed this duty, yet, with equal solicitude 
for his own rights, it will not allow him to occupy a worse posi- 
tion; for, if in the exercise of that diligence which it imposes, he 
would have failed to discover the facts, then constructive notice 
of these facts shall not be imputed to him. Because the law will 
not suffer him to deny knowledge of the facts which he ought to 
have known, when such denial will operate to the injury of inno- 
cent third persons, it is that it takes no account of his actual 
knowledge, and sternly excludes all evidence in respect thereto. 

Upon the same principle of policy is based the constructive no- 
tice of facts which is attributed to a party when he has design- 
edly abstained from knowledge of particular facts for fear they 
would bring him to an acquaintance with the further facts which 
might injuriously affect the rights of, others.’ The constructive 


notice in this class of cases is of a nature as imperative and in- 
flexible as that which is based upon the registry acts, or arises 
under the doctrine of lis pendens. 


1 In Jones v. Smith, 1 Hare. 43, Vice 
Chancellor Wigram, speaking of this 
branch of constructive notice, says:— 
«But I believe I may with sufficient ac- 
curacy for my present purpose, and with- 
out danger, assert that the cases in which 
constructive notice has been established 
resolve themselves into two classes: (1) 
Cases in which the party charged has had 
actual notice that the property in dispute 
was in fact charged, encumbered, or in 
some way affected, and the court has 
therefore bound him with constructive 
notice of facts and instruments to a know- 
ledge of which he would have been led by 
an inquiry after the charge, encumber- 
ance, or other circumstance affecting the 
property of which he had actual notice; 
and (2) cases in which the court has been 
satisfied from the evidence before it that 
the party charged had designedly ab- 
stained from inquiry for the very purpose 
of avoiding notice. How reluctantly the 
court has applied, and within what strict 
limits it has confined the latter class of 
eases I shall presently consider. The 
proposition of law upon which the former 
class of cases proceeds is not that the 


party charged had notice of a fact or in- 
strument which in truth related to the 
subject in dispute without his knowledge 
that such was the case, but that he had 
actual knowledge that it did so relate. 
The proposition of law upon which the 
second class proceeds is not -hat the 
party charged had incautiously neglected 
to muke inquiries, but that he had de- 
signedly abstained from such inquiries 
for the purpose of avoiding knowledge — 
& purpose which, if proved, would clearly 
show that he had a suspicion of the truth 
and a fraudulent determination not to 
learn it.” In Dart on Vendors (p. 405.) 
it is said: ‘Constructive notice may per- 
haps be considered to consist in those 
circumstances under which the court con- 
cludes that the party (personally, or 
through an agent) has fraudulently ab- 
stained from acquiring actual notice, or 
is guilty of such negligence in not avail- 
ing himself of means of acquiring it, as, 
if permitted, might be a cloak to fraud, 
and which, therefore, the common in- 
terests of society require should, in its 
consequences, be treated as equivalent to 
actual notice.” 
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(19.) Constructive Notice through Knowledge of Agents. — 
Constructive notice in that class of cases where there is actual 
knowledge on the part of an agent rests upon a most beneficent 
and protective public policy. If such were not the rule, all that 
would be necessary in order to enable a party to avoid the effect 
of knowledge in any case would be to employ an agent.’ It also 
rests on the further ground that the principal having entrusted 
the agent with the particular business, the party with whom the 
agent deals should have the right to deem the agent’s acts and 
knowledge obligatory upon the principal; otherwise the neglect 
of the agent, whether designed or undesigned, might operate 
most injuriously to the rights and interests of such party.’ It is 
thus for the protection of innocent third persons; and, hence, 
when this third person is not innocent, but is himself privy or a 
party to any fraud which the agent is perpetrating upon his prin- 
cipal, the latter is not visited with constructive notice of the acts 
or knowledge of his agent.’ 

(20.) Diversity of Views as to the Principle upon which Notice 
by Reason of Knowledge onthe part of the Agent rests. — In respect 
to this branch of constructive notice there has been much discussion 
and diversity of views as to the principle of law upon which such 


! Senehenn v. McCable. 2 Ir. R. Eq. cause he was not told of it by his solici- 
$42; Tuntstall v. Trapper, 3 Sim. 301; tor.” In La Neve v. La Neve, 3 Atk. 
Sheldon v. Cox, 2 Eden, 228; Atterbury 655, Lord Hardwicke put the case tersely, 
v. Wallis, 8 DeG. M. & G. 454; Dryden thus: ‘ Who ought to suffer, the per- 
v. Frost, 3 M. & C. 670; Rolland v. son entrusting an agent, or a stranger 
Hart, L. R. 6 Ch. App. 678; Kennedyv. who did not employ him? He certainly 
Green, 3 M. & K. 699, 719; Bradley v. who trusts most ought to suffer most.” 
Riches, L. R. 9 Ch. Div. 189; In re And he gives us an insight into the times 
Rork’s Estate 13 Ir. Ch. R. (s. 8.) 276. in which he lived, which suggests a doubt 

2 Story on Agency, sect. 140. In At- as to whether the present is the only age 
terberry v. Wallis, supra, Hatherly, Lord sadly “out of joint ’ as respects the 
Chancellor, gave strong expression to the fidelity of those occupying fiduciary re- 
policy of the law in this class of construc- lations. He adds: ‘If this were to be 
tive notice. He said: ‘* Mankind would an excuse it would make all the cases of 
not be safe if it were heldthatundersuch notice very precarious, for it seldom hap- 
circumstances a man has not notice of pens but that the agent has imposed 


that which his agent has actual notice of. 
The purchaser of an estate has, in or- 
dinary cases, no personal knowledge of 
the title, but employs a solicitor, and can 
never be allowed to say that he knew 
nothing of some prior encumbrance be- 


on the principal, and, notwithstanding 
that, the person trusting ought to suffer 
for his misplaced confidence.” 

3 Nat. L. Ins. Co. v. Minch, 53 N. Y. 
144; Sharp v. Foy, L. R. 4 Ch. App. 35. 
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knowledge is imputed. The English and American reports abound 
with cases where these different views have found expression. 
On the one hand many of the cases —the larger number — place 
the doctrine upon the theory that it is the duty of the agent to 
communicate the knowledge which he has obtained to his princi- 
pal; that the law presumes this duty to have been performed by 
him; and that this presumption, upon grounds of public policy, 
shall not be gainsaid;' and hence the principal is held to notice 
of the facts. On the other hand, many of the cases rest the 
doctrine upon the theory that by intendment of law the princi- 
pal is present in the person of his agent ; that the agent’s knowl- 
edge is his knowledge ; that in contemplation of the law they are 
one person, the agent being a/ter ego; and that therefore, by 
virtue of this principle of substitution, or legal identification, the 
principal is held to all the knowledge which his agent possessed. 
In other cases the doctrine is advocated upon both these grounds. 

(21.) Diversity of Views as to whether Knowledge of Agent 
must have been Acquired in the same Transaction.—Again: There 
are conflicting views, and the question must be regarded as still 
an unsettled one, as to whether the knowledge which the agent 
has, must have been acquired in the very transaction in which he 
is engaged as agent, and while so engaged; or, whether the 
knowledge will still be imputed, although obtained in some other 
transaction, provided it has been so recently obtained as to jus- 
tify the conclusion that it is still present in the agent’s mind at 
the time he is engaged in the particular transaction as agent. 

(22.) Further Consideration of Subject of two Preceding 
Sections. —Some consideration of the cases involving these 
questions may be useful, and aid the reader in reaching a 
conclusion as to what is the true doctrine to be applied in imput- 
ing knowledge in this branch of constructive notice ; and also as 
to which of the theories respecting the legal consequences of the 
acquisition of knowledge still present in the mind, although not 
obtained in the very transaction itself, is best supported by 
reason and sound principles of law. 


} Williamson v Brown, 15 N. Y.354; v. Fraley, 21 Ark. 22; Worden v. Wil- 
Roland v. Hart, 6 Ch. App. Cas. 678; liams, 24 Ill. 67; Wylie v. Pollen, 82 L. 
Bursot v. Savage, L. R. 2 Eq. 134; I. R. (x. 8.) Eq. 782. 

Jones v. Brumford, 21 Iowa, 217; Miller 


XUM 
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(23.) Same Subject.—The earliest case in the English re- 
ports containing an explicit statement of the ground upon which 
the doctrine was understood to rest is Mountford v. Scott,! 
decided in 1818, in which the Master of the Rolls, Sir John 
Leach, said: ** The agent stands in the place of the principal, 
and notice, therefore, to the agent is notice to the principal.”’ 
He proceeds to give his views respecting the time of the agent’s 
acquisition of the knowledge as a corrollary to the principle which 
he had announced: ** But he cannot stand in the place of the prin- 
cipal until the relation of principal and agent is constituted; and 
as to all information which he has previously acquired, the prin- 
pal is a mere stranger.’’ Lord Eldon, in this case on appeal,’ 
deciding the case ona point which did not involve the doctrine 
of constructive notice, dissented from the latter view, while ex- 
pressing no opinion as to the doctrine upon which imputed know- 
ledge was to be rested. In an earlier case,— Fitzherbert v. 
Mather,® — Ashurst, J., seems to rest the doctrine in such cases 
upon the same principle as asserted in Mountford v. Scott by 
Sir John Leach. He says: ‘**On general principles of policy 
the act of the agent ought to bind the principal, because it must 
be taken for granted that the principal knows whatever the 
agent knows;’” that is, by intendment of law the agent stands 
in the place of the principal who is, thus, present in the trans- 
action in the person of the agent. 

(24.) Hennedy v. Green: Notice not imputed where Agent is 
perpetrating Fraud upon his Principal. — Kennedy v. Green,* 
has become a leading case upon the doctrine, in that case for the 
first time asserted, that constructive notice shall not be applied 
to a party because of actual knowledge on the part of his agent 
where the agent was in the act of perpetrating a fraud upon him, 
and would be a gainer by it, and when, consequently, it must have 
been his intention, and was to his interest, to conceal the facts 
from his principal. The reasoning of the court by which this con- 
clusion is reached, seems to rest the doctrine of constructive notice 
in this class of cases upon the duty of the agent to communicate 


13 Mad. 40. Term Rep. 15. 
2 1 Turn. & Russ. 279. * 3 Myl. & K. 699. 
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the knowledge to his principal, and the presumption of perform- 
ance of that duty; and that this presumption is overcome when 
it is apparent that by reason of the fraud upon his principal, he 
would withhold from him all knowledge of the facts. The case 
was this: One Bostick had been the solicitor of the complainant, 
Mrs. Kennedy, an elderly lady; and had been, likewise, the 
solicitor, and was also the son-in-law of the principal defendant, 
Mr. Kirby. Occupying this relationship of trust and confidence 
to Mrs. Kennedy for whom he had negotiated a loan upon cer- 
tain leasehold premises, having possession of the mortgage-deed 
given for its security, and entrusted with the collection of the 
interest on the loan, Bostick (who had previously obtained an 
assignment to himself of the interest of the mortgagors), in- 
duced Mrs. Kennedy by false representations to attach her 
signature to an instrument which was in fact an assignment of 
the mortgage to him; her signature being in fact attached to a 
receipt to him of payment in full of all money due under the 
morgage, falsely representing that the instrument, which was 
kept folded up, was for the purpose of better securing the loan, 
and that her signature thereto was necessary in order to accom- 
plish this purpose, and to compel the mortgagors under heavy 
penalty to punctually pay the interest as it accrued. Being now 
invested with the legal title to the property under these respec- 
tive assignments, Bostick obtained a loan to himself from Mr. 
Kirby upon the same property, exhibiting to him the assign- 
ment of the mortgage from Mrs. Kennedy. Mr. Kirby employed 
no separate solicitor, but availed himself of Bostick’s professional 
knowledge in the premises, and thereupon made the loan to Bos- 
tick upon a mortgage of this property. Bostick having thus 
obtained money from both clients, and having appropriated the, 
money collected for Mrs. Kennedy, soon thereafter absconded. 
The bill was filed against Green & Bethel, who had now become 
the assignees in bankruptcy of Bostick, and against Mr. Kirby, 
to set aside the assignment executed by Mrs. Kennedy, and the 
mortgage to Kirby, and to reinstate Mrs. Kennedy in her rights 
under the mortgage; and while it was conceded that Kirby was 
innocent in fact, it was sought to hold him to constructive notice 
of the fraud perpetrated upon Mrs. Kennedy, by reason of the 
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relation of solicitor in which Bostick stood to him; and also upon 
the distinct ground that there were such irregularities upon the 
face of the assignment from Mrs. Kennedy to Bostick as to ex- 
cite suspicion ; and that Kirby was put upon inquiry, which, had 
it been prosecuted, would have led to the discovery of the fraud 
perpetrated upon Mrs. Kennedy. The Master of the Rolls held 
for complainant on both grounds; but the Lord Chancellor,— 
Lord Brougham, — on appeal, denied constructive notice on the 
first ground, although concurring with the Master of the Rolls on 
the second. The Master of the Rolls reasoned thus: ‘If Bos- 
tick, acting for both mortgagor and mortgagee, had received 
notice of a fraud thus committed upon Mrs. Kennedy by a third 
person, it would plainly have been notice to Kirby; and Bostick 
being in full possession of knowledge of the fraud, because he 
was, himself, the author of it, Kirby is as much affected by his 
solicitor’s knowledge of the fraud as if the solicitor had acquired 
the knowledge from a third person.’’ The Lord Chancellor held 
that the solicitor being himself the perpetrator of the fraud must 
be presumed to have concealed the fraud he was perpetrating ; and 
adds, ‘*‘ and, therefore, I think we cannot on this account alone fix 
his client, Mr. Kirby, any more than his other client, Mrs. Ken- 
nedy, with the knowledge of his criminal proceedings.’’ He, 
however, held him to notice upon the ground that he was put on 
inquiry, and says: ‘* But suppose him not actor, and only regard 
him as the attorney wholly unconcerned in the plot, and em- 


. ployed by Mr. Kirby; and not only innocent of the whole affair, 


but wholly ignorant of it. This supposition is as strong as can 
be made in Mr. Kirby’s favor, gets rid of all the last argument 
Ihave adverted to, and meets the objection that the plotter of 
the fraud never could communicate it to one of his victims, and 
that to charge the latter with guilty knowledge would be unjust,”’ 
and then proceeds to show that the suspicious indications upon 
the instrument of assignment from Mrs. Kennedy to Bostick 
were such as to put Kirby upon inquiry of the fraud; and upon 


this ground held, that he was bound by constructive notice. The. 


course of reasoning of Lord Brougham upon the first proposition 
seems to be based upon the view that constructive notice is to 
be imputed because of the duty resting upon the solicitor to 
communicate to his principal all knowledge he has come into 
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possession of material to the transaction in which he has been 
engaged for his principal, and the presumption that he has so 
communicated ; and that any fact in the transaction which ope- 
rates to overthrow this presumption, destroys the foundation upon 
which the constructive notice rests. 

(25.) Other Cases on Same Doctrine. — This view of the doc- 
trine is more explicitly asserted in the subsequent case of Thompson 
v. Cartright.1. The Master of the Rolls there said: «* Mr. Moni- 
trou was one of the mortgagees; he prepared the deed and exe- 
cuted it twice over; and he was the solicitor of Mr. Cowns in the 
preparation of the annuity deed. In this state of circumstance 
is it to be presumed that Mr. Monitrou must have concealed the 
fact from his client, Mr. Downes? The case of Kennedy v. 
Green, which is always cited on these occasions, establishes a 
very important principle, but one which must be very cautiously 
applied to the cases of notice of facts given to the solicitor em- 
ployed by the client. The case establishes that if the solicitor 
employed by the client was the actual perpetrator of the fraud, it 
is reasonably certain that he would not communicate the fact to his 
client, and that, consequently, the client cannot be treated as 
having notice of the fact. I take the rule to be, generally, that 
the dient must be treated as having had notice of all the facts, 
which, in the same transaction, have come to the knowledge of 
the solicitor, and that the burthen of proof lies upon him (the 
client) to show that there is a probability, amounting to a moral 
certainty, that the solicitor would not have communicated that 
fact to his client.’ So, in Hewitt v. Loosemore,’ it is said that 
** constructive notice is knowledge which the court imputes to a 
party upon a presumption, so strong that it cannot be allowed to 
be rebutted, that the knowledge must have been communicated.” 
This theory of the doctrine applics able to this character of con- 
structive notice has been generally adopted both in the courts of 
England and the United States.* Thus, in The Distilled Spirits,‘ 

1 83 Beav. 178. Pritchett & Allen v. Sessions, 10 Rich. 

2 9 Hare, 455. L. 296; Day v. Wamsley, 83 Ind. 145; 

’ Re European Bank, L. R.5 Ch. App. Fulton Bank v, N. Y. & Shannon Coal 
358; Roland »v. Hart, L. R. 6 Ch. App. Co., 4 Paige, 127; Beirce v. Red Blut 
682; Atterbury v. Wallis, 8 DeG. M. & Hotel Co., 81 Cal. 160. 


G., 466; Sharp v. Foy, L. R. 4 Ch. App. * 11 Wall. 356. 
85; Fuller v. Benneit, 2 Hare, 403; 
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the Supreme Court of the United States —Bradly, J.— assert 
this view. It is there said: ‘* The general rule that the princi- 
pal is bound by the agent’s knowledge is based on the principle 
of law that it is the agent’s duty to communicate to his principal 
the knowledge he has respecting the subject-matter, and the pre- 
sumption that he will perform that duty. When it is not the 
agent’s duty to communicate such knowledge, but it would be un- 
lawful for him to do so, as, for example, when it has been ac- 
quired confidentially as attorney for a former client in a prior 
transaction, the reason of the rule ceases; and in such case an 
agent would not be expected to do that which would involve the 
betrayal of professional confidence ; and his principal ought not 
to be bound by his agent’s secret and confidential information.”’ 

(26.) Conflict in Cases on this Doctrine.— This view has, how- 
ever, met with strong dissent as resting upon unsatisfactory 
grounds, and in many cases in the English and American courts 
has been doubted or denied.'| Thus, in Espin v. Pemberton, 
Chelmsford, Lord Chancellor says: ** The notice which a client 
is supposed to receive through his solicitor is generally treated as 
constructive notice. The notice which affects a principal through 
a solicitor does not depend upon whether it is communicated to 
him or not. If a person employ a solicitor who either knows, or 
has imparted to him in the course of his employment, some fact 
which affects the transaction, the principal is bound by the fact, 
whether it is communicated to, or concealed from him. Con- 
structive notice, properly so-called, is the knowledge which the 
courts impute to a person upon a presumption so strong that it 
cannot be allowed to be rebutted, either from his knowing some- 
thing which ought to have put him on further inquiry, or from his 
wilfully abstaining from inquiry to avoid notice. I should there- 
fore prefer calling the knowledge which a person has, either by 
himself or through an agent, actual knowledge; or, if it is neces- 
sary to make a distinction between the knowledge which a person 
possesses himself, and that which is known to his agent, the latter 


1 In Brace v. Miller, 4 W. &S., it is 23 DeG., & J. 554. 
said to be a dubious ground upon which 
to rest it, 
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might be called imputed knowledge.’’ In Bursot v. Savage,' the 
dissatisfaction with the theory that the doctrine rests upon the duty 
of communicating the knowledge and presumption of its perform- 
ance, is more clearly manifested. Kindersly, V. C., says: «It 
is a mooted question upon what principle the doctrine rests. It 
has been held by some that it rests on this — that the probability 
is so strong that the solicitor would tell his client what he knows 
that it amounts to an irresistible presumption that he did tell 
him; and so you must presume actual knowledge on the part of 
the client. I confess my own impression is that the principle on 
which the doctrine rests is this: that my solicitor is alter ego; 
he is myself; I stand in precisely the same position as he does 
in the transaction; and therefore his knowledge is my knowl- 
edge; and it would be monstrous injustice that I should have the 
advantage of what he knows without the disadvantage.’’ And 
in Bradley v. Riches,’ Fry, J., suggests that it is not sound 
reasoning to rebut the presumption that the agent discharged his 
duty and communicated the knowledge by the counter-presump- 
tion that he would listen to the dictates of interest rather than 
duty. He says: ‘‘ Where there is an interest and a duty I shall 
not presume that the solicitor will follow his interest and neglect 
his duty. The result therefore is, that in my judgment there is 
nothing whatever to take the case out of the ordinary case of 
a solicitor being employed by a mortgagee to obtain a mortgage. 
When he is so employed the knowledge of the solicitor is the im- 
puted knowledge of the client.”’ 

(27.) Same Subject. —In some of the cases the doctrine is 
put upon both of these grounds; that of legal identification, and of 
presumption that the knowledge has been communicated and which 
the law will not suffer to be denied.* Thus in Bank of the United 
States v. Davis, Nelson, C. J., says: ‘*I agree that notice to a 
director or knowledge derived by him, while not engaged officially 
in the business of the bank, cannot and should not operate to the 
prejudice of the latter. This is clear from the ground and reason 
upon which the doctrine of notice to the principal through the 


121L.R. Eq. Cas. 134. See also Con- ? L. R. 9 Ch. Div. 189. 
ger v. The Chicago & N. W. R. R. Co., 3 2 Hill (N. Y.), 463. 
24 Wis, 158. 


wid 
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agent rests. The principal is chargeable with this knowledge for 
the reason that the agent is substituted in his place, and repre- 
sents him in the particular transaction; and as this relation, 
strictly speaking, exists only while the agent is acting in the 
business delegated to him, it is proper to limit it to such occa- 
sions.”’ But in another portion of the opinion he proceeds to 
say: ‘* One of the grounds for charging the principal with the 
knowledge possessed by the agent is because the latter is bound 
to communicate the fact to the former, and is liable for any pre 
judice that may arise from a neglect in this respect, and hence 
the law presumes that the principal has had actual notice.’’ Again, 
he says: ‘* In judgment of law it (the corporation) is present 
conducting the business of the institution itself; the acts of the 
several directors are the acts of the bank; their knowledge the 
knowledge of the bank; and notice to them is notice to the 
bank.’’ It is of course clear that in the application of the doctrine 
of constructive notice to corporations it must be rested upon the 
theory of legal identification, or substitution, inasmuch as from 
the very nature of the case, it is impossible to indulge the pre- 
suinption of communication. 

(28.) True Theory of this Doctrine.— And it would seem 
that the theory of legal identifications, — of alter ego, — that by 
intendment of law the principal is present in the transaction in 
the person of his agent, the agent’s act being his act, and the 
agent’s knowledge his knowledge, is the more logical and con- 
sistent ground upon which to rest the doctrine in all classes of 
agency. This ground would seem to exclude, and at the same 
time obviate the necessity for all consideration of the presumption 
of communication; for it seems the more logical view that the 
law will not presume a fact to be communicated which, by legal 
intendment, is already known. The doctrine which denies con- 
structive notice because of actual knowledge on the part of the 
agent where he is himself in the act of perpetrating a fraud on 
his principal, will, under this theory, rest upon a more intelligible 
and satisfactory basis; one which better harmonizes with the 
technical grounds, and the technical reasoning, upon which the 
doctrine of constructive notice, in any view of it, must be held 
to rest. The theory which rests the doctrine upon the duty of the 
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agent to communicate the knowledge and the presumption that he 
has done so, and that such presumption is overcome by the counter- 
presumption that he has concealed the knowledge where he himself 
is the author of, or engaged in the fraud, is obnoxious to the criti- 
cism that it involves the recognition of the overthrow of a presump- 
tion of law by a presumption of fact ; for the presumption that the 
agent will conceal the knowledge is but a presumption of fact; 
whereas the characteristic of presumptions of law is that they are 
conclusive, and not to,be overcome by inferences as to the actual 
state of facts, however strong such inferences may be. Upon 
the other theory these difficulties are not encountered; the fraud 
of the agent would be held pro hac vice to at once destroy the rela- 
tionship of principal and agent. As to such matter the agent 
shall be regarded as not representing his principal; as to such 
matter the principal shall be regarded as not present in the trans- 
action. As itis by legal intendment that the principal is present,— 
a doctrine excluding all question as to whether or not actually 
present, — so by legal intendment the principal shall be regarded 
as not present when the agent places himself in hostility to him, 
and so deals in the transaction as to defraud him. And this 
is the view suggested in Espin v. Pemberton,’ where Lord 
Chelmsford says: ** If the mortgagee, under the circumstances, 
becomes the solicitor of the mortgagor, it is hardly possible to 
stop short of applying all the consequences of that relation, and to 
refuse to impute the knowledge which the mortgagor possesses to 
his client, the mortgagee. You cannot escape from this conclu- 
sion unless you apply the principles of the case of Kennedy v. 
Green, and exclude the particular knowledge because the mort- 
gagor has committed a fraud in the transaction which he would 
not be presumed to communicate. But I have already shown 
that imputed knowledge does not depend upon whether it is 
communicated or not, and therefore the presumption of non- 
communication does not seem to be the proper principle to apply. 
I would rather say that the commission of the fraud broke off the 
relation of principal and agent, or was beyond the scope of the 
authority, and therefore it prevented the possibility of imputing 
the knowledge of the agent to the principal.’’ 


1 Supra. 


YUM 
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(29.) Same Subject. — In the class of cases where it would be a 
violation of professional confidence for the agent to communicate 
the knowledge, — as where it had been obtained in another trans- 
action under the sanctity of professional confidence, — and, in 
in any case, where it would be against the policy of the law, or 
otherwise illegal, for the agent to disclose the information, the 
doctrine that constructive notice shall not be imputed in such 
cases can still be rested upon the theory of legal identification; 
the view being that such cases are an exception to the rule; that 
the intendment that the knowledge of the agent is the knowledge 
of the principal by virtue of legal identification shall not exist 
where it would involve the violation of legal duty for the prin- 
cipal to acquire in fact such knowledge through such a source. 
Instead, therefore, of the doctrine in such case being rested upon 
any presumption of non-communication it would be rested upon 
the ground that the doctrine of substitution, or legal identification, 
had not been put into operation as to such matter; and that, 
consequently, constructive notice should not be applied. 

(30.) Exceptions under this Doctrine. — Such exemption finds 
most frequent illustrations in cases where the person so possessed 
of actual knowledge stands related as agent to both of the par- 
ties in the transaction. Whenever the party sought to be 
affected with constructive notice has held out a person as his 
agent, and third persons have dealt with him to their injury upon 
the faith of such holding out, the party so holding him out 
shall not be shielded from constructive notice by reason of the 
fraud which may have been perpetrated upon him by such agent." 
But when the person dealing with the agent knows, or has good 
reason to believe, that the agent in the transaction purposes a 
fraud upon his principal, he shall not be permitted to invoke the 
doctrine of constructive notice against the principal.? 

(31.) Conflict in Authorities as to when Agent must have Ac- 
quired the Knowledge in order to fasten Notice on Principal. —It 
is essential to the operation of the constructive notice which arises 
out of the knowledge of agents, that the agent should have had 
the knowledge while acting as agent for the principal, and must 


1 Bank of U.S. v. Davis, 2 Hill, 452; 2 Sharp v. Foy, L. R. 4 Ch. App. 35. 
Bank, ete., v. Town, etc., 36 Conn. 93, 
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have had it also in the very transaction in which he was acting as 
such agent; but it is a much controverted question as to whether 
this knowledge must have come to him, or been acquired, after he 
had become such agent, and in the very transaction; or, whether 
it will suffice that it appears that it must needs have been present 
in his mind at the time he was such agent and engaged in the very 
transaction, although it may have been acquired in another 
transaction. It is suggested that the better view, and that which 
is best supported by the reason upon which the doctrine rests, 
seems to be with the English courts, where it is now finally 
settled,’ that it suffices that the knowledge appears to have been 
present in his mind in the transaction in which he is agent, 
although acquired in another. The essential inquiry, it would 
seem, must be directed to whether in fact the agent had the 
knowledge in the very transaction, and not to the method of 


its acquisition. 


If he knows it because he distinctly re- 


members it, he knows it as effectually as if some one had just 


communicated it to him. 


As pertinently suggested in Drusser v. 


Norwood :? ** Why should the factor tell the buyer’s agent that 


' Drusser v. Norwood, 17 C. B. (x. s.) 
480. 
*17 C. B. (x. s.) 480. In Union Bank 
v. Campbell, 4 Hump. 394, Green, J., says: 
“We do not intend to controvert the 
general doctrine that notice must come to 
the agent while he is concerned for the 
principal and in the course of the same 
transaction; for notice to a party while 
he is not acting as agent is certainly no 
notice to a principal for whom he may 
afterwards act., But the existence of 
knowledge in an agent when acting for 
his principal is notice to the principal, 
however that knowledge may have been 
acquired.” In Houseman v. The Build- 
ing Association (Supreme Court of 
Pennsylvania), 33 Leg. Int. 708, it is said 
that: “The principal is only to be affected 
by knowledge acquired in the course of 
the business in which the agent was em- 
ployed; this limitation of the rule is 
perfectly well established by our own 
cases, and it is not necessary to look 


further. Hood v. Fannestock, 8 Watts, 
489; Bracken v. Miller, 4 W. & S. 110; 
Martin v. Jackson, 8 Casey, 508. It is a 
mistake to suppose that it depends upon 
the reason that no man can be supposed 
always to carry in his mind a recollection 
of former occurrences, and that if it be 
proved that he actually had it in his mind 
at the time, the rule is different. Itmay 
support the reasonableness of the rule to 
consider that the memory of man is fal- 
lible in the very best, and varies in dif- 
ferent men. But the true reason of the 
limitation is a technical one; that it is 
only during the agency that the agent 
represents and stands in the shoes of the 
principal. Notice to him then is notice to 
the principal. Notice to him twenty-four 
hours before the relation commenced is 
no more notice than twenty-four hours 
after it has ceased would be. Knowledge 
can be no better than direct, actual notice. 
It was incumbent on the plaintiffs to show 
that the knowledge of the agent was 
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which he was well aware the agent knew?’’ It is as much actual 
knowledge had while standing in this relationship if it is really 
present in the agent’s mind by reason of his having learned it in 
another transaction so recently that he could not have forgotten 
it, although such transaction may have been entirely disconnected 
from his agency, as if, through some external communication or 
agency, it is imparted to him for the first time after the relation- 
ship has been established, and in the course of the very transaction 


in which he is agent. 


(32.) Character of Evidence Requisite to show Knowledge of 
Fact still Present in Mind of Agent. — But the evidence should 
show that the agent must have remembered the facts with such 
distinctness as to make them actually present in his mind in the 
very transaction itself. The difficulty in any case, however, 
would seem to be in determining just what evidence will suffice 
to establish this. It should be of the most satisfactory character ; 


gained in the transaction in which he was 
employed. There was not only no evi- 
dence of this offered by the plaintiff, but 
it was plain that it had been gained be- 
fore, and in an entirely different transac- 
tion.” Here stress is laid upon the 
supposed necessity of the knowledge 
having been acquired, ‘‘ gained,” during 
the agency. But it is difficult to perceive 
upon what sound principle or just course 
of reasoning this view can find support. 
Suppose that while it clearly appeared 
that the knowledge ‘“‘had been gained 
before, and in an entirely different tran- 
saction,” it appeared with equal clearness 
that this knowledge was actually present 
in the agent’s mind in this very transac- 
tion. Shall it be said that he did not have 
actual knowledge of such fact in that very 
transaction, and yet that he would have 
had it if some one had repeated to him 
what he already knew with perfect dis- 
tinctness? The question at last would 
seem to be as to whether the agent had 
the knowledge in the sense of its being 
actualiy and actively present in his mind 
during the time, and in the transactions 
in which he was engaged as agent. In 
Hart v. Farmers and Mechanics’ Bank, 33 


Vt. 270, Redfield, C. J., says: “The 
debtor’s attorney who held the possession 
of the estate for his use, knew of the 
claim of the cestui que trust, and the 
ground of it. An inquiry of him would 
have led at once to the discovery of the 
real facts in the case. This was not 
done; but he was adopted as the attorney 
of the creditor to make the levy, and he 
was taken of course cum onere, that is, 
with his present knowledge of the title. 
That he was bound to communicate to 
the creditor as much as if he had origi- 
nally received it while acting as the 
defendant’s agent. For Scribner, the 
cestui que trust, having given him notice 
of some claim on his part, and this the 
attorney admits, if that still remained in 
the mind of the attorney, it surely did not 
need to be repeated by Scribner to become 
notice to the defendants. This is cleariy 
the present English rule, and one which 
seems reasonable and just.” See also Abell 
v. Howe, 48 N. H. 408. In Union Bank 
v. Campbell, 4 Hump. 394, Green, J., 
says: “There can be no necessity for 
giving formal notice of the same facts to 
the individual who already knows them.” 
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such as to leave no doubt that the facts were thus present.! 
Every case will have to depend upon the special facts and cir- - 
cumstances attending the transaction in which the person has 
acted as agent.? 

(33.) Notice where Mortgagor is , Solicitor for Mortgagee. — 
Where the mortgagor is a solicitor, and the only one engaged in 
the transaction, and where he acts as such at the request of the 
mortgagee, his knowledge of his own previous acts, as, for ex- 
ample, of an incumbrance previously placed on the property by 
himself, must be imputed to his client, the mortgagee.* It has 


been suggested, however, that the mere fact of the purchaser’s 
allowing "(from motives of private friendship) the vendor’s so- 
licitor to transact the principal part of the business which is 
usually done by the former, would not suffice to constitute an 


4 
agency. 


1 Hargraves v. Rothwell, 1 Keen, 154. 
It has been urged as an objection to this 
doctrine, that it involves the court in 
speculations as to what does remain in 
the memory. Houseman v. Building As- 
sociations, 83 Leg. Int. 108. 

2 Eldon, J., in Munford v. Scott, 1 
Turn. & Russ. 279. 

% Majoribanks v. Hovenden, Dr. Rep. 
temp. Sugd. 11; Sheldon v. Cox, Amb. 
624, 

* Dart, Vendors & Pur. 412-8. Espin 
cv. Pemberton, 3 DeG. & J. 547, that 
although the mortgagor, who was a so- 
licitor, drew the mortgage deed, and the 
mortgagee employed no other solicitor, 
this did not constitute the mortgagor the 
solicitor of the mortgagee in the trans- 
actions. Butin Tucker v. Heinzell, 4 Ir. 
Ch. R. 518, where it distinctly ap- 
peared that the plaintiff, who had a 
charge on the real estate (and where the 
instrument providing for it had been 
duly registered), had not employed a so- 
licitor in respect to her mortgage, it was 
held, nevertheless, that the knowledge of 
the solicitors, who had prepared this in- 
strument, of a previous unregistered 
agreement for an estate in the same lands, 


And it has been held, that where the mortgagor, at the 


was to be imputed to her. Mrs, Tucker, 
the plaintiff, had been induced by her 
sons, William and Thomas Tucker, to 
release a jointure she had in the land, 
and to join in the deed, which was a com- 
promise deed, she being secured in said 
deed, in consideration of the release of 
her jointure. William Tucker was him- 
self a solicitor, and one of the firm who 
prepared the compromise deed. William 
Tucker had previously agreed, by written 
instrument, to charge the same lands in 
favor of his wife; but this instrument 
had not been registered, and the plaintiff 
was in entire ignorance of it. Under this 
state of facts the plaintiff was held to 
knowledge of this agreement, and was 
postponed to it; the Lord Chancellor 
saying: ‘It is clear that no attorney was 
concerned for Mrs. Tucker in the ordi- 
nary manner. She employed no attorney 
in the sense of retaining him, but the 
question is: has she entrusted her in- 
terests to the party himself, or the at- 
torney whom he employed? It is plain 
here that on the one side was Thomas 
Tucker, on the other William and his 
mother; that is shown by the fact that 
the charge here is thrown entirely on 
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request of the mortgagee, has employed a solicitor to represent 
the mortgagee in the matter of taking the security and preparing 
the instrument of mortgage, and the solicitor is employed by the 
mortgagor accordingly, and is also retained to represent the 
mortgagor likewise, in such case, it is only the knowledge which 
the solicitor has, which can be imputed to the mortgagee; and 
that the mortgagee will stand unaffected by the undisclosed fraud 
of the mortgagor.’ It is not essential, that the agent should be 
a professional man, even where the question is as to constructive 


notice of title papers.” 


William’s share; and it is also plain 
that the deed was prepared by the so- 
licitor, acting on behalf of William.” 
In re Rork’s Estate, 13 Ir. Ch. 273, where 
this doctrine was reluctantly applied on 
the strength of Tucker ». Heinzell, it 
is characterized as ‘imputed notice 
through an imputed attorney; that 
“Mrs. Tucker was fixed with imputed 
notice of what in fact she did not know, 
by means of an imputed attorney, whom 
in fact she did not employ.” p. 281. 

1 Azra Bank v. Barry, 6 Ir. Eq. R. 
128. The court say: “It is necessary to 
consider the question of fact, whether 
Barry did hold, at all, this imputed char- 
acter of sole and universal agency for his 
wife: prima facie from the very nature 
of the transaction, they were at arm’s 
length with each other. She was the 
creditor; he was the debtor. She had 
demanded security; he had consented to 
give it. Buta solicitor must be em- 
ployed. Now, nothing was more natural 
than that Barry should be the person to 
select that solicitor; not merely because, 
as mortgagor, he was the person by whom 
he should be paid, but because he, and 
his intended mortgagee, though creditor 
and debtor, were after all husband and 
wife, living together; he an experienced 
and able man of business. Well, Mrs. 
Barry, having got his promise to perfect 
this long delayed security, left everything 
to him. * * * What does he do? 


He goes and employs Mr. Ochme. 
Mr. Ochme thereupon at once became 
the solicitor for Mrs. Barry and for her 
trustee, as well as for Mr. Barry. He 
became solicitor for both parties. He 
was clearly charged with the duty of 
seeing this mortgage security well and 
effectually carried out. He undertook 
the duty and performed it. Well, then, 
what have we? Mortgagorand mortga- 
gee with one common solicitor, selected 
by the mortgagor, but acting for boti. 
Whose knowledge is it that, under such 
circumstances, is, by the law of this 
court, to be imputed to the mortgagee? 
Is it the knowledge of the mortgagor, as 
it is in cases when the mortgagor is him- 
self the acting solicitor? No, it is the 
knowledge of the common solicitor, and 
of him alone. This disposes absolutely 
of the notion that Mrs. Barry is to be en- 
tangled in her husband’s undisclosed 
fraud, by the pretence of a general 
agency. His agency for her went no 
further than the employment of a com- 
mon solicitor. The moment that was 
done, the solicitor became her represen- 
tative in the business, and it is through 
him only, if at all, that she must be 
reached with notice of what, personally, 
she was in utter ignorance of.” 

2 Merry v. Abney, 2 Ch. Cas, 38; Jen- 
nings v. Moore, 2 Vern. 609; La Neve v. 
La Neve, 3 Atk. 


q 
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(34.) Consequences of Constructive Notice. — Wherever a 
party stands affected with constructive notice, the law places him 
in the same attitude towards the facts as if he had actual knowl- 
edge thereof ; and visits upon him all the consequences of actual 
knowledge,’ except in matters involving fraudulent intent ;? for, 
constructive notice, in its nature of necessity, excluding all con- 
sideration of actual knowledge excludes all imputation of actual 
fraud, or actual purpose to inflict wrongjor injury in any way.® 
Where the question, however, is one of constructive fraud, or 
fraud by implication of law, as where the principal is innocent, 
but his agent was guilty of the fraud;* or where the effect of the 
transaction, irrespective of the motive, has been to defraud, the 
rule would be different, and a party might have this character of 
fraud fastened upon him through the operation of constructive 
notice. Cases are not uncommon involving questions of fraud 
where the party has abstained from inquiry when he has actual 
knowledge of facts which arouse suspicion ; or where he has wil- 
fully abstained from a knowledge of particular facts by shutting 
his eyes to them, and turning away from them, for fear they 
would put him upon inquiry which would lead to the discovery 
of a wrong, which the transaction, in which he was about to en- 
gage, would entail upon third persons; —~‘‘a wilful, and sub- 
dolous turning away from unwelcome knowledge.’’* But these 


1 2Sugd. on Vend. 527. Patterson. structive notice, in cases where it is ap- 


DeLa Ronde, 8 Wall. 300; Hill v. Ep- 
sey, 31 Pa. St. 335; Goldbold v. Lambert, 
8 Rich. Eq. 155; Samaca Pond v. Chand- 
ler, 9 Allen, 169; Morrison v. Kelley, 
22 Ill. 610; Ellison v. Wilson, 36 Vt. 67; 
Wilkins v. May, 3 Head, 176; Dixon ». 
LaCoste, 1 Sm. & M. 107; Spur v. Evans, 
47 Pa. St. 144; 2 La. An. 854. 

2 Sheldon v. Cox, 2 Eden, 228; 
Newman v. Chapman, 2 Rand. 100; Bank 
U. S. v. Davis, 2 Hill, 461; Tuttle v. 
Jackson, 6 Wend. 226-227. 

3 Weilderv. Farmers’ Bank, 11S. & R. 
184; Morrison v. Kelly, 22 Ill. 624, 625; 
Wilde v. Gibson, 1 H. of L. Cas. 605. 

* Doe v. Martin, 4T. R. 89, 66. In 
Wilde v. Gibson, supra, Cottenham, Lord 
Chancellor, said: ‘‘The effect of con- 


plicable, as in contests between equities 
of innocent parties, is sufficiently severe 
and is only resorted to from the necessity 
of finding some ground for giving pref- 
erence between equities otherwise equal; 
but this is the first time I ever knew it 
applied in support of an imputation of 
direct personal fraud and misrepresenta- 
tion. The two things cannot exist to- 
gether. There can be no direct personal 
fraud without intention; and there can 
be no intention without knowledge of 
the fact concealed or misrepresented ; 
and if there be knowledge, the case of 
constructive notice cannot arise; it would 
be absorbed in the proof of knowledge.” 

5 Azra Bank v. Barry, 6 Ir. Eq. R. 
150. 
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cases fall rather within the doctrine of actual, than constructive 
notice; and are evidential of a fraudulent intent.’ They are so 
interwoven with questions of constructive notice, however, as to 
make it difficult to separate the question of constructive notice 
proper from the question of actual fraud. 

(35.) Obligations as to Inquiry where Party has Con- 
structive Notice only. — There is, generally, no difference as re- 
spects the obligations to inquire and the consequences attending 
the neglect to obey such obligation, when the party is put upon 
inquiry by constructive instead of actual notice ;? there has, how 
ever, been much conflict in the authorities as to whether a party 
holding under a registered deed with constructive notice of a prior 
unregistered deed, will stand affected as if it had actual notice. 
The question must be considered as still unsettled. The English 
cases * up to that of Warmald v. Maitland,* decided in the Court 
of Chancery in the year 1866, favored the doctrine that actual 
notice, or that which was recognized as equivalent to actual no- 
tice, must be shown to postpone a registered conveyance to a 
prior unrecorded one; that fraud in fact, or such conduct as was 
inconsistent with bona fides, must be established. But in War- 
mald v. Maitland, Stuart, V. C., held there was no difference in 
this matter between constructive notice and actual notice ; saying, 
‘«« Constructive notice is notice, and, if notice, it is clear and dis- 
tinct notice, according to the doctrine of this court.’’ This case 
has, however, not settled the question, and the doctrine there 
announced is still denied.® No uniform rule exists upon this 


1 Morrison v. Kelly, supra; Weilder; however, to assert a contrary view. Ro- 
v. Farmers’ Bank, supra. land v. Hart, 25 L. T. (x. 8.) 191. In 

2 3 Waits’ Actions and Defences, 449. Wormald v. Maitland, supra, where the 

8 Majoribanks v. Hovenden, Dr. Rep. question was elaborately argued, Stuart, 
temp. Sugd. 11; Hine v. Dodd, 2 Atk. Vice Chancellor, said: “The doctrine 
275; Wyatt v. Barwell, 19 Vesey, 435, of this court as to the effect of construc- 
439; Jollard v. Stambridge, 3 Vesey, 478; tive notice is very important, since it 
Nixon v. Hamilton, 2 Dr. & Wal. 364. affects the security of much of the prop- 

* 35 L. J. (x. s.) Eq. 69. Seealso In erty throughout the kingdom, and I am 
te Rork’s Estate, 13 Ir. Ch. 273; 14 Ir. mot aware of any sound ground upon 
Ch. 442; In re Allen’s Estate, 1 Ir. Eq. which it can be said that, if that doctrine 
455. be admitted, constructive notice differs 

5 Azra Bank v. Barry, 6 Ir. Eq. R. in its effects and consequences from actual 
128; Chadwick v. Turner, 1 L. R. Ch. R notice. A passage was read from Lord 
273. This latter case can hardly be said, St. Leonard’s Concise View, where he 
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subject in the American States. 


It has been insisted that the 


doctrine of constructive notice should not be enlarged in this 
country where registration of deeds as to matters of title is so 


said that, in effect, there was not any dif- 
ference at all between the two. I listened 
attentively to the defendant’s counsel, 
who argued the case very elaborately, to 
hear if anything would fall from them to 
show (there being no authority whatever 
for the proposition) that there was any- 
thing in the way of principal, or anything 
which could be suggested, why there 
should be any difference in their effect 
between actual notice and constructive 
notice, and I heard nothing of the kind. 
No doubt there are cases, from Hine v. 
Dodd downwards, where the expression 
‘Clear and undoubted notice’ has been 
used; and that expression, it has been 
argued, means actual, as contrasted with 
constructive, notice. But I should do a 
very dangerous thing if I countenanced 
that notion, because constructive notice 
is notice, and, if notice, it is clear and dis- 
tinct notice, according to the doctrine of 
this court.”” The court accordingly held 
that the constructive notice, which it was 
shown plaintiff had, sufficed to postpone 
him to the prior unregistered mortgage 
to secure plaintiff which in fact existed 
only by the deposit of title deeds. To 
same effect, In re Rork’s Estate, 13 Ir, 
Ch, 273; 14 Ir. Ch. R. 442; In re Allen’s 
Estate, 1 Ir. Report Equity, 455. Lord 
St. Leonards certainly favored the view 
that constructive notice would not suf- 
fice. In Majoribanks v. Hovenden, supra, 
he said: “The only difficulty that re- 
mains is that this is a conflict between a 
registered and unregistered instrument, 
and that in a case of registry it has been 
held that direct notice is requisite. Iam 
disposed to follow these decisions ; and as 
between a registered and an unregistered 
deed, not to bind the party who has ‘the 
legal priority by any casual circumstance, 
which, in other cases, might be consid- 
ered as amounting to only constructive 
notice.” The weight of English authority 


seems to be in favor of the view that while 
direct, or actual notice, is not necessary 
to postpone a registered deed to a prior 
unregistered one, yet, on the other hand, 
that mere want of caution in ascertaining 
facts within reach, or mere want of dili- 
gence in pursuing an inquiry to which 
the party’s attention may have been di- 
rected, and which if followed up would 
have led to a knowledge of the prior un- 
registered instrument, will not suffice to 
affect the party with notice so as to post- 
pone his recorded deed; there must be 
such eras negligence in one or both of 
these respects, or such conduct indicating 
a disposition to remain in ignorance for 
fear of what investigation might disclose, 
as to be inconsistent with bona fides, 
And the differences in the views of the 
different courts in England will be found, 
at last, to consist rather in the considera- 
tion of what state of facts shall suffice to 
establish a want of bona fides than in the 
principle of law which is to be applied in 
the premises. Thus in Hewitt v. Loos- 
more, 9 Hare, 458, a registered legal 
mortgage shall not be postponed to a 
prior equitable one, unregistered, unless 
there be either actual fraud or that de- 
gree of negligence and abstinence from 
inquiry as, in the eye of the law, amounts 
to fraud; as, for example, where all in- 
quiry as to the condition of the title is 
omitted. Ware v. Egmont, 4 DeG. M. & 
G. 460. Mere want of caution will not 
suffice. Sugden V. P. 111, 371; White- 
head v. Jordan, 1 Y. & C. 82; Jones »v. 
Smith, 12 L. J. Eq. 383; Cothey v. 
Sydenham, 2 Bro. C. C.391. The atti- 
tude of the party in registering his con- 
veyance should be such towards the pre- 
vious unregistered deed as to deprive him 
of the character of good faith and fair 
dealing in registering his instrument 
under the circumstances attending the 
transaction, in order to postpone him. 
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universally provided for, and that the English cases should not 
be followed except with a cautious attention to their just applica- 
tion to the circumstances of our country and the structure of our 
laws.! In several of the States the disposition of the courts is 


to recognize nothing short of actual notice, or such conduct in 
relation to the transaction of purchase as is indicative of mala 
fides on the part of the purchaser, as sufficing to postpone a re- 
gistered conveyance to a prior unrecorded one ;* in others the 
registry acts are construed as fairly requiring actual notice ;* 
while in certain States it is expressly provided by the registration 


Wyatt v. Barwell, 19 Vesey, 425; Monti- 
fiore v. Brown, 1 Hure, 55. In La Neve 
v. La Neve, 8 Atk. 646 Lord Hard- 
wicke says: ‘Fraud, or mala fides, is 
the true ground on which the court is 
governed in the cases of notice, and it is 
a consequence of the decision of the 
former question that notice to the agent 
is sufficient; for if the ground is a fraud, 
or mala fides of the party, then it is all 
one whether it is the party himself or his 
agent; still it is machinatio ad circum 
veniendum, and the putting of the first 
articles and settlement into Norton’s 
hands to take the opinion of counsel in 
what manner they could be set aside, 
is a contrivance to circumvent.” In the 
ease In re Allen, 1 Ir. R. Eq. 455, while 
the court seems to follow Warmald »v. 
Maitland, it in fact asserts the principal 
that there must be a want of bona fides, 
and says: ‘Gross negligence is a con- 
nivance at fraud by leavingso much room 
for its commission which ordinary care 
would prevent; and therefore, in further- 
ence of the detection of fraud the duty of 
ordinary care is cast upon a party dealing 
as purchaser. And it seems to me that 
this duty is neglected when a dealing 
takes place as to the assignment of a mort- 
gage, without inquiry as to the custody 
of the mortgage deed.” 

' Story, J. in Flagg v. Mann,.2 Sumn. 
491. See also 4 Kent (11th ed.) 179, 
note d. 


VOX. XVII 


2 Harris rv. Arnold, 1 R. I. 125; Flem- 
ing v. Burgin, 2 Ired. Eq. 584; Bush rv. 
Golden, 17 Conn. 594, 603; Seott v. Gal- 
lager, 14 S. & R. 333; Frothingham v. 
Stacker, 11 Mo. 77; Flagg v. Mann, 2 
Sumn., supra. Open and notorious pos- 
session, such as affords presumption ofa 
purpose on the part of the purchaser to 
interfere with the visible rights of others, 
held sufficient. Mathews v. Dyllerritt, 22 
Me. 316; McMecham v. Griffing, 3 Pigk. 
149; Hewes v. Wiswell, 8 Greenl. 98; 
Spafford v. Manning, 6 Paige, 353; Bell- 
ington v. Welsh, 5 Binn. 185; Newhell v. 
Pierce, 5 Pick. 450; Meehan v. Williams, 
48 Pa. St. 238; Norcross vr. Widrig, 2 Mass. 
508. See also Colly v. Kenniston, 4 N. H- 
262; Pritchard v. Brown, J6. 897 ; Webster 
v. Maddox, 6 Green. 256; Bunk v. Hollo- 
way, 2J.J. Mar-h. 163; Emmons v. Murry, 
16 N. H. 885; Randall v. Silverthorn, 4 
Barr. 173; Krider v. Lafferty, 1 Whart. 
803, 318; Landes v. Brandt, 10 How. (U. 
S.) 348; Paton v. Borough, 4 Wright, 
206; Falbert v. Singleton, 42 Cal. 390; 
Tuttle v. Jackson, 6 Wend, 213, 226, 227; 
Ohio L, I. & F. Co. v. Ross, 2 Md. Ch. 25. 
Open and notorious possession alone not 
sufficient to justify inference of actual 
knowledge. Casey v. Stunmeyer, 7 Mo. 
App. 556; Masterdon v. West End R. 
R. Co., 5 16. 64. 

3 Frothingham v. Stacker, 11 Mo. 77; 
Fleming v. Burgen, 2 Ired. Eq. 584; Har- 
ris v. Arnold, 1 R. I. 125. 
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statutes that there must be actual notice.’ In others again con- 
structive notice arising from mere want of caution and prudence 
in prosecuting inquiry has been held sufficient to postpone the pur- 
chaser recording his deed, to the prior unregistered one.? The 
views on this subject are so conflicting that it can scarcely be ex- 
pected that any uniform. policy or line of decisions will be adopted 
in the American States. 

(36.) Different Branches of Constructive Notice. —Construe- 
tive notice naturally ranges itself into the following departments :— 

First. Constructive notice, where the law itself fastens knowl- 
edge upon the party irrespective of all question of his actual status. 
To this class belongs notice or knowledge of the laws and public 
statutes, which effect all persons alike. To this class belongs 
also the notice arising from judicial proceedings strictly in rem. 

Second. Constructive notice arising from records, and from 
judicial proceedings not strictly in rem; in which case the in- 
quiry is confined to whether the party falls within the category 
embraced by the policy of the law; and here the considera- 
tion of his actual attitude and conduct has no place. To this 


class belongs the registry laws; and the doctrine of lis pen. 


dens: the inquiry in both being confined to whether the party 
falls within the class designated by public policy as  stand- 
ing affected with notice; and beyond this, all question 
of his actual status is excluded. Within this department also 
falls that notice a party is affected with through judicial publica- 


1 Massachusetts and Maine: Glass v. _ pleading that he is a bona fide purchaser 


Hulbert, 102 Mass. 34; Boggs v. Ander- 
son, 50 Me. 161; Butler v. Sterns, 26 Jb. 
484, 490. 

2 Price v. McDonald, 1 Md. 403, 414; 
Vattier v. Hinde, 7 Peters, 271; Graff v. 
Castleman, 5 Rand. 207; Pendleton v. 
Fry, 2 Paige, 202; Hardy v. Simmons, 
10 G. & J. 324; Bayard v. Norris, 5 Gill, 
483; Morrison v. Kelly, 22 Ll. 610, 625; 
Doyle v. Teas, 6 Scan. 250. In Tuttle v. 
Jackson, 6 Wend. 226, 227, it is said that 
whatever would in equity charge the 
party with notice of the equitable right 
of the prior purchaser or incumbrancer 
so as to deprive him of the privilege of 


without notice, must in a court of law be 
sufficient to protect the legal rights ac- 
quired under the unregistered deed 
against the subsequent recorded convey- 
ance. But there are strong expressions 
of the view that the doctrine of construe- 
tive notice upon questions of postponing 
registered conveyances to prior unre- 
corded ones, should be restricted rather 
than extended, to be found both in En- 
glish and American decisions. Jones v. 
Smith, 12 L, J. Eq. 383; Wylie v. Pollen, 
82 L. J. Eq. 782; Miles v. Langley, 1 R. 
& M. 39; Flagg v. Mann, 2 Sumn. 486. 
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- 


tions and other public notices in the course of judicial proceed- 
ings; and also by virtue of municipal ordinances. 

Third. Constructive notice arising from the party’s construc- 
tive relation to the transaction through matters in pais, and in 
which all consideration of his personal relation to it is excluded. 
To this class belongs the notice which is imputed to a party be- 
cause of the knowledge of his agent. 

Fourth. Constructive notice arising from the party’s personal 
relation to the transaction. To this class belongs that notice 
with which the party stands affected because of his actual knowl- 
edge of particular facts, or his presumed actual knowledge 
of particular facts, by reason of which he has been put upon 
inquiry as to other and ultimate facts, notice of which is sought 
to be visited upon him; and also that notice with which the 
party stands affected because of his conduct in abstaining from 
knowledge within his reach, for fear of the facts which such 
knowledge might put him on the track of. 


II. Limrrations oF Constructive NOTICE. 

(37.) Constructive Notice has no Application to Controversies 
between the Parties to the Transaction. — The doctrine by which 
constructive notice is applied to persons not having actual notice 
is only adopted for the protection of the prior equitable rights of 
innocent and injured third persons. It has no application to 
controversies between the parties to the transaction in respect to 
their own rights. Thus, in a case where the vendors, under a 
misapprehension of their legal rights, had sold and received part 
payment for a lot which was already dedicated to the public, and 
thus was of no value tod the vendors, and where the purchaser, 
relying upon the information of the adverse party, had so pur- 
chased and partly paid for the same, and where, subsequently to 
the purchase, the purchaser had been evicted by the opening of 
a street through the lot, the return of the purchase-money paid, 
and a cancellation of the mortgage given for the unpaid purchase- 
money, was decreed; and it was held that such purchaser stood 
unaffected with constructive notice of such dedication by reason 
of the map in the street commissioner’s office, which showed 
that the street was to be laid out through this lot. The court 
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say: ‘* For certain purposes, and where the equitable rights of 
third persons are concerned, it has been found necessary by this 
court to hold a purchaser to be chargeable with constructive no- 
tice of all the facts communicated to his attorney or agent for 
the purchase or examination of the title ; and that notice of the 
existence of a deed was good constructive notice of the contents 
of the deed itself; especially if it was one of the deeds under 
which the purchaser derived his title to the premises. But this 
equitable rule of construction has no reference to controversies 
between the vendor and vendee in relation to their own rights.’”! 

(38.) And is only Applied where Parties Stand in Hostility to 
each other. — The doctrine of constructive notice is only applied 
where the parties are dealing in hostility to each other; it is for 
the protection of third persons in. respect to rights adverse to 
the party against whom it is invoked ; when such adverse interests 
do not intervene it can have no application. This view of the 
doctrine found illustration in a case where, under the provision 
of a will each of the testator’s children was given the option to 
purchase certain property ata price to be fixed by arbitration 
within a prescribed time, —this option to be exercised (as the 
court construed the will) within two calendar months from the 
time the child received notice of the award fixing the price, — 
within which period the child so electing to take the property 
should enter into such agreement for completing the purchase as 
the arbitrators should approve. The eldest son had exercised 
this option by taking the property ; so exercising it and complet- 
ing the purchase with the approval of the arbitrators within two 
months from the time that notice of the award was actually com- 
municated to him, but more than two months after notice of the 
award had been given to his solicitor who represented him in the 
transaction. It was held, on a bill filed by this eldest son against 
certain persons to whom he had sold the property for specific 
performance, that the title was marketable ; that the son was not 
to be deemed to have knowledge of the award from the time it 
was communicated to his solicitor, but only from the time of his 
actual knowledge,—the Lord Chancellor saying: ‘*It is urged 


1 Champin v. Layton, 6 Paige, 189, 203. 
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that the award was given out to the plaintiff’s solicitor on the 
day when it was made, and that according to the principle that 
notice to the solicitor is notice to the client, the plaintiff must be 
taken to have known the contents of the award on that day. The 
cases in which that rules applies are cases between hostile parties 
where notice is received of an adverse right, but it has no appli- 
cation to a case like the present, where the object of the testator 
merely was, that his children should have successive options to 
purchase, to be exercised within reasonable times.’’? 

(39.) Relationship of Husband and Wife does not Authorize 
Constructive Notice. — The relationship of husband and wife, in 
the absence of any evidence that the husband in the transaction 
was acting as agent for the wife, will not suffice to affect the 
wife with constructive notice of that which the husband has 
actual notice of affecting the title to the property, although he 
is a joint purchaser with her of the property, the estate being in 
them by the entirety. Thus, in a case where a conveyance of 
lands had been made to husband and wife, the whole considera- 
tion for the conveyance having been paid out of the wife’s sepa- 
rate estate, it was held that notice to the husband at the time of 
receiving this conveyance of a prior unrecorded mortgage on the 
same lands will not operate as notice to the wife so as to give 
such mortgage priority to her title; that in such case there was 
no conventional relation of principal and agent between the hus- 
band and wife; that while, for many purposes they are regarded 
as one person, they are not so for the purpose of visiting upon 
the wife the consequences of the husband’s fraud.? 


' Austin v. Tawney, 2 L. R. Ch. App. 


seized by the entirety, witha right of sur- 


Cas, 142. 

2 Snyder v. Sponable, 1 Hill, 567; af- 
firmed on appeal, 7 Hill, 427. In this case 
Bronson, J., said: “I do not see how 
plaintiff can be affected by the notice 
whien her husband had of the unregis- 
tered mortgage. She does not claim by, 
through, or under him, but in her own 
right. There is no privity between them. 
When an estate in fee is conveyed to hus- 
band and wife, they are not properly 
joint tenants, nor tenants in common; 
they do not take by moities, but each is 


vivorship; and neither can alien with- 
out the other. Barker v. Harris, 15 
Wend, 615. And see Jackson v. McCas- 
well, 19 Jd 175. Now, as the wife was 
seized of the entirety by virtue of the 
original conveyance from Cochran, she ac- 
quired no portion of the estate from her 
husband. His death only determined the 
survivorship and rendered that certain 
which was before contingent, that she 
would hold the estate forever. I repeat, 
therefore, that she does not claim by, 
through, or under the husband; and if 
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(40.) Disabilities of Infancy and Coverture do not Exempt 
From its Operation. — But there is nothing in the disabilities of 
coverture, or of infancy, which prevents the application of con- 
structive notice to wives and infants.? It may be said to be opera- 


she can be affected by the notice which 
he had, it must stand on some other prin- 
ciple than that of privity between hus- 
band and wife. It was held that in the 
time of Edw. IIL, on a conveyance like 
this, that the husband’s attainder for 
treason did not work a forfeiture of the 
wife’s estate. Co. Litt. 187 a b. On 
a conveyance to two or more persons, 
whatever may be the nature of their 
estate, I am not prepared to admit that 
notice to one would be sufficient to over- 
come the registry laws as to all of the 
purchasers. We have not been referred 
to any authority in support of such a po- 
sition; nor has any fallen under my ob- 
servation. It is easy to see why the 
estate of the fraudulent vendee should 
fail; but it is difficult to understand upon 
what principle the other and innocent 
vendee can also be punished for his trans- 
gression. This is not a question concern- 
- ing the validity of the deed as between 
the immediate parties to it. The con- 
veyance was undoubtedly operative as 
between Cochran and the grantees. But 
a third person comes in and says, the deed 
ought not to operate against me, because 
you had notice of my mortgage. The 
reason upon which the objection rests 
goes only to the party who had the notice ; 
and such estate as he would otherwise 
have taken under the conveyance may 
well fail, without involving the other in- 
nocent vendee in the same consequence. 
This would, I think, be so on a convey- 
ance to several persons either as joint 
tenants, —except in the case of trust es- 
tates, —or as tenants in common; and I 
see no reason why the same rule should 
not apply in a conveyance to husband 
and wife, —especially where, as in this 
jnstance, the whole consideration for the 
estate was paid by the wife. It is true 


that husband and wife are for many pur- 
poses regarded as one person; but they 
are not so for the purpose of visiting the 
wife with the direct consequences of the 
fraud of the husband. In the case al- 
ready referred to (Co. Litt. 187, a) it was 
held that the wife did not lose her estate 
by the attainder of the husband for high 
treason, and her heir recovered the lund 
from the patentee of the King. Ido not 
deny that one of several joint purchasers 
may act as agent for others, and then, as 
in other cases, notice to the agent will be 
notice to the principal. But in this case 
there was no conventional relation of 
principal and agent between the vendees. 
Both, as appears from the evidence, were 
present and acting when the purchase 
was made; and the wife joined, as she 
necessarily must have done, in the con- 
veyance of the lands which were given in 
exchange for the farm in question. * * * 
If the husbandhad purchased and paid 
for the land it would have presented a 
different question. * * * Thehusband 
being himself the purchaser, could not 
get rid of the effect of having notice of 
the mortgage by taking a conveyance in 
the name of the wife, or any other third 
person. But here the wife was the pur- 
chaser.” 

1 Jones v. Kearny, 1 Dr. & War. 166; 
Duke v. Balne, 16 Minn. 306; Toumlin 
v. Steere, 3 Mer. 210; Clark v. Fuller, 39 
Conn. 238. Notice to trustee is notice to 
cestui que trust. Pope v. Pope, 40 Miss. 
216. In Toumlin v. Steere, supra, Sir 
William Grant, Master of the Rolls, said: 
“It was attempted to be made a question 
whether, as infants were interested in 
this purchase, they could be affected with 
notice; but Ido not see how any doubt 
can be entertained on the subject. It 
would be a strange thing to say that bya 
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tive as respects all persons, whether artificial or natural: and 
whether under disability, or sui juris; alike operating against 
corporations and individuals in all the relationships which they 
are capable of sustaining.’ Wherever a party stands so related 
to property as to be either capable of acquiring, or in anywise 
affecting interests respecting it, there, for the protection of the 
equities of those for whom this benificent policy of constructive 
notice is intended, it will be applied irrespective of the personal 
status of the party against whom it is invoked. 

(41.) Limitations in Cases arising out of Agency. — As we have 
already seen, constructive notice in that branch of it arising out of 
the knowledge of agents, is not applied where the knowledge of the 
agent is in respect to matters involving the perpetration of a fraud 
by him upon his principal ;? nor where it would be illegal, or against 
the policy of the law for him to have communicated the informa- 
tion to his principal;* nor where the obligation to do so had 
ceased ;* nor where, according to the doctrine announced in some 
of the cases,° the knowledge has been obtained in some other 
transaction, no matter if present in the mind of the agent in the 


sale to infants a man’s equitable estates 
muy be defeated in spite of any notice he 
could give of the existence of his equity. 
There seems to be no foundation for such 
adoctrine. In the case of La Neve v. La 
Neve, 3 Atk. 646, the interest of the un- 
born children was not attempted to be 
distinguished from that of the mother. 
The only question was, whether she had 
notice or not of the prior articles; and it 
being held that she was affected by her 
agent’s knowledge of those articles, all 
the trusts of the second settlement, one 
of which was for the issue of the mar- 
riage, were postponed to the those of the 
articles on the first marriage. Were it 
otherwise, a man would only have to 
purchase on behalf of infants to free an 
estate from all equitable incumbrance to 
which it might be subject.” 

1 And it is held to apply even where 
the sale has been made under the direc- 
tion of the court. Toumlin v. Steere, 
supra. 


2? Kennedy v. Green, 3 M. & K. 699; 
Sugd. V. & P. 1044, sect. 20. 

3 The Distilled Spirits, 11 Wall. 356. 

* Howard Ins. Co. v. Halsey, 4 Sandf. 
(S. C.) 571. In this case, where it ap- 
peared that the attorney employed in a 
foreclosure proceeding in making searches 
respecting the title, had obtained notice 
of a deed, but that the proceeding of fore- 
closure had suddenly terminated, his 
agency terminating along with it, and so 
terminating before the inquiries respect- 
ing the title had been completed, it was 
held that his duty in respect to communi- 
cating the knowledge to the client 
terminated with his agency; and that, 
therefore, constructive notice should not 
be visited upon the client. z 

5 Hood v. Fanstock, 8 Watts, 489; Ful- 
ton Bank v.Canal Co., 4 Paige, 127; Henry 
v. Morgan, 2 Binney, 497; Bracken v. 
Miller, 4 W. &S. 110; Martin v. Jackson, 
3 Casey, 508. 
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particular transaction (although the weight of authority is against 
this view);'and also where, although if obtained in another 
transaction and present in the mind in this one, such knowledge 
would suffice to affect with constructive notice, yet the evidence 
has failed to satisfactorily show the knowledge to have been so 
present in the mind. In all of these cases the doctrine of con- 
structive notice is denied application. 

(42.) Limitation in Cases where Party sought to be affected 
with Constructive Notice has Himself previously had Actual 
Knowledge. — A further illustration of this limitation upon the 
doctrine of constructive notice may be found in the cases which 
deny it even where the party himself has obtained the knowledge 
in another transaction; as where, in a former transaction of pur- 
chase to which he was a party, the deed which evidenced that 
purchase also contained recitals which had no relation to that 
purchase, but which did relate to other and distinct property. 
Now, ina subsequent transaction in which this other property 
was the subject-matter, the party will not be held to the knowl- 
edge thus previously had by reason of such recitals in the deed; the 
recitals of that deed operating as notice to him only so far as they 
affected the particular transaction in which he was at the time 


engaged when the deed was taken.” 

(43.) Limitation in Case of Ministerial Agency. — Where 
the agency is a ministerial one merely, one in respect to which no 
discretion is reposed and no judgment to be exercised, and where 
the act to be performed is mechanical or clerical in its nature, the 


knowledge of the agent is not imputed to the principal. In such 


cases the knowledge such agent 


12 Sugd. on Vend. 532, note u; 
Hart v. Farmers & Mechanics’ Bank, 33 
Vt. 252; Blumenthal v. Brainard, 388 Vt. 
410; Wiley v. Knight, 27 Ala. 336; 
Pritchell v. Sessions, 10 Rich. Law, 293; 
Murray v. Ballou, 1 Johns. Ch. 566; 
Williams v. Tatnall, 29 553. 

2 Boggs v. Varner, 6 W. & 3S. 469, 473; 
Hamilton v. Roper, 2 Sch. & Sef. 315, 
827; Sugd. on Vend.—. In Hamilton 
v. Roper, supra, it is said: “If a man 
purchase an estate under a deed which 


may happen to have of matters 


happens to relate also to other lands not 
comprised in that purchase, and after- 
wards purchase the other lands to which 
an apparent title ig made independent of 
the deed, the former notice of this deed 
will not of itself affect him in the second 
transaction; for he was not bound to 
carry in his recollection those parts of a 
deed which had no relation to the par- 
ticular purchase he was then about; nor 
to take notice of more of the deed than 
affected his then purchase.” 
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having no connection with or relation to the particular business 
on hand, even if present in the mind in the very transaction 
in which he is thus ministerially engaged, is regarded as 
without the scope of his agency; as, for example, where 
the agency of an attorney is confined to the mere ministerial 
duty of seeing to the formal execution of the deeds, other solici- 
tors having been retained in the negotiation, and who had com- 
pleted the transaction, and where his knowledge was of matters 
affecting the property wholly disconnected from his employment : 
thus in Wylie v. Pollen,’ where solicitors who had represented 
the party sought to be affected with constructive notice, had con- 
ducted the negotiations up to the completion of the transaction 
and then handed over the abstract of title to another attorney, 
merely to have the deeds executed, the knowledge of this attorney 
of a judgment-lien on the property was held not to affect the 
purchaser with constructive notice. So where the extent of the 
agency was merely to have a deed put of record, the knowledge 
of facts affecting the title had by the party having this ministerial 
duty to perform during the period for its performance will not 
be constructive notice to his principal.? So where an attaching 
creditor was held to notice because of the knowledge of a prior 
claim on the property, which the officer intrusted with the process 
of attachment had, it was further held that the knowledge of 
such prior claim on the part of the attorney who merely prepared 
the attachment writ, would not affect the attaching creditor, 
because such services did not constitute the attorney the plaintiff’s 
agent at all in the matter of the attachment of the property.® 
(44.) Limitation where Knowledge is that of Agent of Agent. — 
It has been held also that in order to affect the principal with 


J. 32 R. s.) Eq. 782. The 
Lord Chancellor said: “It was proved 
beyond the possibility of a doubt, and 
was not in dispute, that Messrs. Pendleton 
& Seigh were Messrs. Walpole’s solicitors 
in the proper sense of the word, but it 
was constantly the case that some de- 
tached ministerial part of the business 
was delegated to another solicitor, as was 
done in this case, and this was not at all 
inconsistent with their being the principal 
solicitors and responsible advisers of the 


client; they were the solicitors who had 
the duty and the office of advising the 
client; and he who did the mere minis- 
terial part of the business could not be 
considered the solicitor for the confiden- 
tial purpose of advising, and unless he 
came within that description the doctrine 
of constructive notice would not apply.” 

? Anketel v. Converse, 17 Ohio St. 21. 

Tucker v. Tilton, 55 N. H. 224; 
Young v. Walker, 12 J. 224. 
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constructive notice the knowledge must be that of his agent, 
and not that of an agent or attorney employed by the principal’s 
agent.! 

(45.) Limitations under Registration Acts. —Constructive no- 
tice under the registration acts is applied only to parties claiming 
through or under the grantor. As to others the recording of 
the deed is not notice. Itis intended to affect subsequent pur- 
chasers. It has no application to those who already have title? 
It is not notice to subsequent purchasers unless the parties claim 
under the same grantor ;* otherwise a person taking land under 
one grantor would be required to search the record from begin- 
ning to end to ascertain whether some other person did not as- 
sume to convey the same land.‘ 

(46.) Limitations in Case of Directors of Corporations, — 
When knowledge of facts has been acquired by a director or 
officer of a corporation in his individual capacity, and apart from 
the discharge of the duties of his office, and where, at the time, 
he has no official duty to perform in respect to the matter, 
such knowledge is not constructive notice to the corporation.’ 
But whenever he obtains the knowledge within the scope of his of- 
cial duties, then such knowledge is the knowledge of his corpora- 
tion ;* so also, although he acquires the knowledge in his private 


1 Hoover v. Wise, 91 U.S.3808; 14 Nat. 22 Pick. 24; Fulton Bank v. Bennedict, 1 


Bank Reg. 264. 

2 Leach v. Burton, 33 Vt. 195; Hally 
v. Hawley, 39 Vt. 532; Connecticut v. 
Bradish, 14 Mass. 296; Day v. Clark, 25 
Vt. 402; Eli v. Wilcox, 20 Wis. 530; 
Trull v. Bigloe, 16 Mass. 418; Somes ». 
Brown, 2 Pick. 184. 

5 Leily v. Wolf, 10 Ohio, 83; Crockett 
v. McGuire, 10 Mo. 34; Keller v. Wertz, 
5S. & R. 478; Brooks v. Hosden, 18 Ala. 
870; Long v. Lailaraid, 24 Cal. 218; 
Murry v. Ballou,.1 John, Ch. 556; Butes 
v. Norcross, 14 Pick. 224; Tilton v. Hun- 
ter, 24 Me. 29; Emberry v. Conner, 2 
Sandf..98; Henry v. Morgan, 4 W. &S. 
503. 

* Crockett v. McGuire, 10 Mo. at p. 37. 

5 Loomis v. Eagle Bank of Rochester, 
Disney, 285; Washington Bank v. Lewis, 


Hall, 480, 497, 557; Terrill v. Branch 
Bank of Mobile, 12 Ala. 502; National 
Bank v. Norton, 1 Hill, 572; Porter ». 
Bank of Rutland, 19 Vt. 410; Hartford 
Bank v. Hart, 3 Day, 491; Stewart vc. 
Huntington Bank, 11S. & R. 267, 269; 
Haywood ¢, Pilgrim Society, 21 Pick. 
270; Pittsburg Bank v. Whitehead, 10 
Watts, 397; Custer v. Tompkins County 
Bank, 9 Barr, 27; Farell Foundry ». 
Dart, 26 Conn. 876; Farmers’ Bank ». 
Payne, 25 Conn. 544; Genl. Ins. Co. ». 
U. S. Ins. Co., 10 Md. 517; U.S. Ins. Co. 
v. Shriver, 3 Md, Ch. 881; Ex parte Wat- 
kins, 2 Mont. & A. 348; Seneca County 
Bank v. Heass, 5 Denio, 3837; Winches- 
ter v. Baltimore, 4 Md. 231. 
6 Bank of U. S. v. Davis, 2 Hill, 451. 


XUM 
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relations, if he has official duties to perform predicated upon 
such knowledge and the correct and faithful performance of 
these duties make it obligatory upon him to communicate the in- 
formation to the officers or employees of the corporation, then 
the corporation stands affected with the knowledge with like 
effect as if he had acquired it while in the discharge of his official 
duties.’ 
Wituiam L. Scorr. 
Sr. Louis, Mo. 


' Fulton Bank v. N. Y. & Shanon Coal Co. 4 Paige, 127, 187-8. 
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IL. Presumptions. 
III. Does the Burden of Proof Shift? 
IV. Negative Averments. 
V. Affirmative Defences. 
VI. In Criminal Prosecutions. 
VII. Pleas to an Indictment. 
. Issues in Prosecutions. 
- Burden of Proof on these Issues. 
. Presumption of Innocence. 
. Amount of Evidence — Reasonable Doubt. 
. The Issue raised by a Plea of Not Guilty. 
. Elements of Crime Specifically Considered. 
. Corpus Delicti. 
. Alibi of Alleged Deceased. 
. Chastity in Case of Seduction. 
. Identity of Defendant. 
. Alibi. 
. Recent Possession of Stolen Property. 
. The Criminal Intent. 
. Presumptions as to Intent. 
. How Presumption Rebutted. 
. Burden of Proof as to Intent. 
. Compulsion — Justification — Excuse — Provocation. 
. Mistake of Fact. 
. Want of Mental Capacity. 
(1.) Infancy. 
(2.) Idiocy. 
(3.) Insanity. 
XXVII. Affirmative Defences — What are they? 
XXVIIL. Burden of Proof and Amount of Evidence. 
XXIX. Licenses — Exceptions, etc., ete. 
XXX. Conclusion. 


I. Introductory — Meaning of the Term.— It is necessary at the 
outset to notice a want of uniformity among the authorities as 
to the sense in which the term ‘* burden of proof’’ is used, and 
this discrepancy will be found to exist in civil as well as in 
criminal cases. By the best authorities, the term means the 
obligation resting upon the party having the affirmative of an 


8 
d 
n 
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issue, to sustain such issue on his part by sufficient evidence to 
entitle him to succeed thereon.' That party has the affirmative 
of the issue who, as to that issue, would fail if no evidence 
whatever should be introduced on either side.? For instance, 
in case of an action on a promissory note, brought by the payee, 
the plaintiff, being under the necessity of proving every element 
of his cause of action, in the absence of any express or implied 
admissions by defendant, must show a consideration; and if 
defendant raises an issue as to whether there was a considera- 
tion, the burden is on plaintiff to prove, not on a defendant to 
disprove, the fact, which must be affirmatively established by a 
preponderance of the evidence, or plaintiff will fail. According 
to the use of the term above countenanced, burden of proof 
relates to an issue, and not to any particular fact which may 
bear upon that issue. If a plaintiff suing on a contract should 
allege, as consideration therefor, the transfer to defendant of a 
patent right, and defendant, to show original want of consid- 
eration, should allege that such patent was absolutely void at the 
time the contract was made,‘ while in one sense the obligation 
of proving the invalidity of the patent might be said to rest 
upon defendant, yet the issue would be as to the consideration, 
and the validity of the patent would be merely a fact bearing 
upon that issue, and the burden of proof on such issue would 
be on plaintiff. Where defendant seeks to establish new and 
distinct facts, not by way of confession and avoidance, but as 
negativing the proposition on which plaintiff seeks to recover, 
plaintiff must still maintain, upon all the evidence in the case, 
the affirmative of his proposition.* Under the general issue, 


the burden of proof is on plaintiff throughout, as to every part 
of his case.® 


11 Green). Ev., sect. 74; 1 Whart. 3 Delano v. Bartlett, 6 Cush. 864; 
Ev., sects. 353-371; Bouv. Law Dic.,s.v. Black River Savings Bank v. Edwards, 
Burden of Proof. 10 Gray, 387, 394; 1 Dan. Neg. Inst. 
2 Leete v."Gresham Life Ins. Co., 7 (2d ed ), sect. 164, 
Eng. L. & E. 578; Veiths v. Hagge, 8 * Wilson v. Hentges, 26 Minn, 288. 
Iowa, 165, 192; 1 Lead. Cr. Cus. (2d ed.) § Wilder v. Cowles, 100 Mass. 487. 
800. See also some cases collected in ® Berringer v. Lake Superior Iron Co., 
note, 87 Am. Rep. 148. 41 Mich. 305; Ingalls v. Eaton, 25 Mich. 
32. 
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Il. Presumptions. —It is frequently the case, however, that 
the law relieves the party having the burden of proof as to an 
issue from the obligation of proving by direct evidence the 
truth of his proposition, and presumes its truth under particular 
circumstances. Under some circumstances the law will deem 
the presumption conclusive, and will allow no evidence to the 
contrary; under others, the presumption arising may be dis- 
puted, and the inference which the law draws in favor of the 
party having the burden of proof, simply makes out for him a 
prima facie case, so that he need introduce no further evidence 
to support his issue until his adversary has introduced evidence 
to rebut the presumption which has arisen. But it is evident 
that presumptions of either kind do not change the burden 
of proof; they simply determine the amount and character of 
proof necessary to sustain the issue on the part of the party 
having the burden. Thus, on the issue as to consideration, 
if the instrument sued on is under seal, the law (in the absence 
of statutory modifications) conclusively presumes a considera- 
tion. This presumption cannot be rebutted, and no actual 
consideration need be shown.’ If the instrument is a bill or 
promissory note, consideration is presumed from its execution, 
and this presumption sustains the issue as to consideration, so 
far as to entitle plaintiff suing thereon to recover, in the absence 
of any evidence by defendant of want of consideration; but 
when such evidence is introduced the presumption is gone, and 
plaintiff must show an actual consideration by a preponderance 
of evidence on that issue.” 


Ill. Does the Burden of Proof Shift? —If the foregoing 
statement of what is meant by the burden of proof is correct, 
then it cannot under any circumstances shift from one party to 
the other, but must remain on the same party until the final 
determination of the issue. When the party having the affirm- 
ative has produced sufficient evidence to make out a prima facie 
case, he will prevail unless the opposite party produces rebut- 


' Page v. Toufant, 2 Mass. 159; Van 2 Burnham v,. Allen, 1 Gray, 496; 
Valkenburg v. Smith, 60 Me. 97; Burk- Small v. Clewley, 62 Me. 155; s.¢., 16 
holder v. Plank, 69 Pa. St. 225. Am. Rep. 410. 
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ting evidence sufficient to overcome it. Upon his doing so, the 
obligation will rest upon the party having the affirmative to 
overcome the case made by the opposite party; but making a 
prima facie case does not change the burden of proof. The 
proof on both sides applies to the affirmative or negative of one 
and the same issue or proposition of fact, and the party whose 
case requires the proof of that fact has the burden of proof 
throughout. It does not shift, though the weight in either case 
may at times proponderate. 

Many authorities speak incidentally of the shifting of the 
burden of proof from one party to the other, but the term as 
thus used has reference, either to the particular facts which the 
one party or the other may seek to establish as bearing upon 
that issue, or to the preponderance or weight of evidence at 
different stages of the case. In this sense it may be said that 
the burden of proof at any particular point in the proceeding is 
upon the party who would fail if the trial should terminate at 
that point.? But to use the term in this sense is, as good 
authorities point out, to confuse burden of proof with weight 
of evidence. ‘*The burden of proof and the weight of evi- 
dence are two very different things. The former remains on 
the party affirming a fact in support of his case, and does not 
change in any aspect of the cause; the latter shifts from side 
to side in the progress of a trial, according to the nature and 
strength of the proofs offered in support or denial of the main 
facts to be established.’’ ® 


IV. Negative Averments. —The proposition that the burden 
of proof is on the party having the affirmative of the issue, is 
also entirely distinct from a rule as to the production of evidence 


1 Powers v. Russell, 138 Pick. 69; 353-371) and on Criminal Evidence (sects. 
Small v. Clewley, supra; Tourtellot v. 319-344) treats the whole subject quite 
Rosebrook, 11 Mete. 450; Blanchard v. fully, and, in the main, in harmony with 
Young, 11 Cush. 341; The State v. Flye, what are here referred to as the views of 
26 Me. 312; 1 Dan. Neg. Inst. (2d ed.), the best authorities, yet in the same con- 
sect. 164, nection he uses the term frequently in 
2 As examples of this use of the term, the other sense. See, especially, Cr. Ev., 
see National Bank v. Huxford, 29 Iowa, sect 322. 
579; 1 Whart. on Const., sect. 5389. Dr. 5 Central Bridge Co. v. Butler, 2 Gray, 
Wharton, in his work on Evidence (sects. 130; 1 Greenl. Ev., sect. 74, note 1. 
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to the effect that the party who affirms, rather than the one who 
denies a fact, must assume the obligation of establishing that 
fact. For instance, where a plaintiff sued for a penalty for 
violation of the game act, it was held that he should negative 
the exceptions contained in the enacting clause of the act, and 
therefore assume the burden of proof as to that, as well as all 
other necessary elements of the offence; but that he was not 
required to prove a negative, and therefore need not introduce 
any evidence as to such exceptions until defendant had intro- 
duced evidence tending to bring him within them.' But it is 
evident that this rule does not affect the question of burden 
of proof, but relates merely to the order of introduction of evi- 
dence. Many illustrations might be given of cases when the 
burden of proof is on a party to prove a negative, — for example, 
to prove want of probable cause in an action for malicious prose- 
cution,’ or to prove want of title in an action for breach of cove- 
nant of seisin.® 


V. Affirmative Defences. —It by no means follows from the 
preceding propositions that the burden of proof is necessarily on 
the plaintiff. As to all the elements of his original cause of action, 
so far as they are denied by defendant, plaintiff has the affirma- 
tive ; but as to anything in the nature of confession and avoidance, 
admitting the existence of a valid cause of action, but denying its 
present existence, or plaintiff’s right to recover thereon, defendant 
has the affirmative. For instance, to follow out the question of 
consideration in an action on a note, if defendant seeks to rely on 
failure, rather than original want of consideration, he has the 
burden:of establishing it. And the same is true of the defence 
of payment.’ It is necessary to distinguish here carefully be- 
tween defences which defendant is required to plead, but which 


1 King v. Turner, 5 Mau. & Sel. 206. this point see, contra, Blackshire v. Iowa 
And see Spiers v. Parker, 1 Term Rep. Homestead Co., 39 Iowa, 624. 
141, 4 Jennison v. Stafford, 1 Cush. 168, as 
2 Purcel v. McNamara, 1 Camp. N.P. explained in Delano v. Bartlett, 6 Cush. 
199; Gibson v. Waterhouse, 4 Me. 22. 864; Blanchard v. Young, 11 Cush. 341. 
3 Ingalls v. Eaton, 25 Mich. 81; Peck 5 Peck v. Hendershott, 14 Iowa, 40; 
v. Houghtaling, 835 Mich. 127. But on  Berringer v. Lake Superior Iron Co., 41 
Mich, 305. 
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go to the essential elements of plaintiff's cause of action, and 
affirmative defences strictly speaking. The later rules of pro- 
cedure require many defences to be specially pleaded which’ 
formerly might be raised under the general issue, but when the 
objection is properly raised the burden of proof of the issue is on 
plaintiff. 


VI. In Criminal Prosecutions.—The foregoing general 
principles and illustrations have been deduced mainly from 
authorities referring to civil actions. It remains to be seen 
whether they are applicable on the trial of issues arising in crim- 
inal prosecutions. It is believed that there is no reason why the 
two classes of cases should not be governed by the same rules, 
although certain peculiar elements, entering into criminal pros- 
ecutions, render the result of the application somewhat different. 


VII. Pleas to an Indictment. — At common law the follow- 
ing pleas are available to a defendant when arraigned on an in- 
dictment: (1) Declinatory pleas; (2) pleas in abatement; (3) 
pleas in bar; and (4) pleas to the matter of the indictment.! 
Declinatory pleas, consisting of pleas of sanctuary and clergy, 
had already in Hale’s time passed out of use. Pleas in abate- 
ment are (a) for insufficiency of indictment on its face, which 
Blackstone and later authorities style a demurrer; (0) for de- 
fects such as are matters of fact, the only examples given being 
misnomer and false addition of defendant, and (c) for matter 
dehors which is of record, the example being another indictment 
pending for the same crime. As to these different pleas in abate- 
ment, while it seems they may possibly raise an issue of fact for 
the jury? they do not set up any defence to the prosecution, 
and are therefore of no importance in our present discussion. 
The same is true of the plea tothe jurisdiction which does not 
raise a question for the jury, and is, in general, unimportant, in 
view of the fact that, if the want of jurisdiction appears on the 
face of the record, the question might be raised by demurrer or 
motion in arrest, and if it does not appear until trial, it would 
necessarily create a variance and lead to an acquittal on the gen- 


' 2 Hale P. C. 236; 4 Bl. Com. 332. ? The State v. Marston, 81 Me. 292. 
VOL. XVII 58 
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eral issue.’ Pleas in bar include plea of pardon and the various 
pleas of autrefois acquit, convict, or attaint, and these defences 
must be specially pleaded or they are deemed waived; for that 
reason they are usually called special pleas in bar. As to par- 
dons, they must be of record, being either executive or legisla- 
tive, and therefore are for the court to pass upon. Autrefois ° 
acquit, convict, or attaint, may involve both matters of record and 
matters of fact? and the averments thereon are issuable, so that 
trial is by jury.’ Finally, the plea to the matter of the indict- 
ment is **not guilty,’’ which puts in issue every material fact 
necessary to constitute the defence as stated in the indictment.‘ 


VUI. Issues in Prosecutions.— The issues of fact arising in a 
criminal prosecution are, therefore, either issues arising from a 
denial, that is, by a plea of not guilty, or from an allegation of 
some fact not bearing upon the truth or falsity of the matters 
alleged in the indictment, but going to show that defendant is not 
punishable or not further punishable therefor, as, for example, 
former conviction, acquittal, or attainder. It is clear that pleas 
of this last class are in the nature of a confession and avoidance. 
They are by the common law to be interposed before the plea of 
not guilty, and are regarded as a confession of the truth of 
matters well pleaded in the indictment. They must be specially 
pleaded, and cannot be proved under the plea of not guilty. 
By strict rules of pleading, such as were once applied to de- 
murrers for matters of substance in civil actions, and in 
accordance with which the matters sufficiently pleaded in the 
declaration were conclusively admitted, so that judgment must go 
against defendant if his demurrer was not sustained, the plea of 
this kind would probably have been deemed so far an admission 
of the facts stated in the indictment that, if the special plea in 
bar was found against him, defendant would be subject to sentence 
as on the plea of guilty, but in favorem vite he is required at 
the time of interposing his special plea to also plead over to the 


1 2 Hale P. C. 256; 4 Bl. Com. 333. * 1 Bish. Cr. Pr. (3d ed.), sect. 799; 4 

2 2 Hale P. C. 240. Bl. Com. 338. 

5 2 Hale P. C. 255. 5 The Commonwealth v. Chesley, 107 
Mass. 223. 
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felony; or even if he has not done so, is still allowed to do so 
after his special plea is determined against him, for it is said a 
man shall lose his land in some cases for mispleading, yet he shall 
not lose his life for mispleading.’ In analogy with this early re- 
lenting from strict rule, in favor of life, was the subsequent 
modification of the common law by which a defendant in a civil 
action whose demurrer for matter of substance had been held bad 
was allowed to retract the admission he was considered to have 
thereby made as to the truth of matters stated in the declaration, 
and plead in bar thereto.? 


IX. Burden of Proof on these Issues. —1f we apply to these 
two classes of issues in criminal prosecutions the same rules as 
have already been suggested as applicable to issues in civil cases, 
we shall say that as to all issues arising under a plea of not guilty 
the burden of proof is on the prosecution, while as to those issues 
which arise on special pleas in bar, and which go, not to de- 
fendant’s guilt, but to matters subsequent, affecting his punish- 
ability for the crime charged, even if committed, the burden of 
proof is on defendant.’ And in conformity to what has been said 
in regard to burden of proof in general, it is clear that it does 
not shift, but remains throughout upon the party on whom it 
rests under the nature of the issue. Presumptions may assist the 
prosecution in making out its prima facie case, such as that of 
sanity, or may render it more difficult for it to make out its 
case to a proper degree of certainty, for example the pre- 
sumption of innocence to be hereafter noticed, but the making 
of a prima facie case, that is, a case which would warrant de- 
fendant’s conviction if no evidence were offered on his part, does 
not change the burden of proof. When by opposing testimony 


1 2 Hale P. C. 257; 4 Bl. Com. 338, 

? Bliss Code Pl. 418. 

31 Bish. Cr. Pr. (3d ed.), sects. 1048, 
1049; Whart. Cr. Ev., sects. 329, 331. 

* The Commonwealth v. McKie, 1 
Gray, 61; s. ¢., 1 Lead. Cr. Cas. (2d ed.) 
295, and note, 299; Turner v. The Com- 
monwealth, 86 Pa. St. 54; s.¢., 27 Am. 
Rep. 688; The State v. Wingo, 66 Mo. 
181; U. S. v. Babcock, 3 Dill. 581, 651; 


The Commonwealth v. Dana, 2 Mete. 
329, 340; Wilde, J., diss. in The Common- 
wealth v. York, 9 Metc. 938, 125; 1 Greenl. 
Ev., sect. 81 b; Burrell Civ, Ev. 728. 

5 The Commonwealth v. Kimball, 24 
Pick. 366, 373; The People v. Garbutt, 17 
Mich. 9; Chaffee v. U. 8., 18 Wall. 516, 
544; The Commonwealth v. Bradford, 9 
Mete. 268. 
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reasonable doubt is thrown upon a prima facie case of guilt, it 
can no longer be said that the party accused is proved guilty 
beyond a reasonable doubt." 

It is right here that the error is to be found in the reasoning 
of the courts which held that as to self-defence, insanity, 
etc., defendant has the burden of proof, and must establish 
his defence by a preponderance of evidence. They assume that 
because the law presumes sanity as the natural condition of a 
human being, or presumes malice from the doing of an act 
which in its nature indicates a wrongful intent, and thereby 
enables the prosecution to make out a prima facie case without 
direct proof of sanity or malice, therefore the burden of proof 
is shifted to defendant. They thus make burden of proof refer 
simply to the question as to which party must first introduce 
evidence as to a particular fact, and disregard the issue to which 
that fact is applicable. Mere difference in the use of terms 
would be unimportant, were it not that misuse of the term 
introduces an error into the reasoning, and the conclusion reached 
is wholly vitiated thereby. Some striking examples of such 
fallacious reasoning will be found in cases cited in the foot 
note.2 The authorities on one side and the other, as to different 
defences, will be collected under their proper heads. 


X. Presumption of Innocence.—In civil cases the parties 
stand in equal favor before the court, and whichever one has 
the burden of proof sustains it when he has proved his proposi- 
tion by a preponderance of evidence; but in criminal prosecu- 
tions the law is especially solicitous for the protection of the 
defendant, and entertains in his favor the presumption of inno- 
cence, which is considered as existing in his behalf throughout 
the trial;* and therefore when the burden of proof is on the 
prosecution, it is not sufficient that, on the whole evidence, the 


1 The State v. Merrick, 19 Me. 898. The State v. Vincent, 24 Iowa, 570, 
And see The State v. Flye, 26 Me. 678. 
312. 3 Whart. Cr. Ev., sect. 1; 1 Bish. Cr. 
2 The State v. Lawrence, 57 Me. 574, Pr. (3d ed.), sect. 1103; Fuller v, The 
582; The State v. Hundley, 46 Mo. 414; State, 12 Ohio St. 433; 1 Lead. Cr. Cas. 
The People v. Stonecifer, 6 Cal. 405; (2d ed.) 319; The People v. Schryver, 42 
Weaver v. The State, 24 Ohio St. 584; N. Y.1. 
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preponderance, merely, is against the defendant. Something 
more than a mere preponderance is necessary to overcome the 
presumption entertained in his behalf. 


XI. Amount of Evidence — Reasonable Doubt. — Thus it ap- 
pears that the amount of evidence necessary to warrant a con- 
viction in a criminal prosecution must be greater than would be 
required to support a verdict for plaintiff upon an issue as to 
which he had the burden of proof. The distinction is expressed 
in legal language by saying that in the criminal prosecution the 
evidence, to justify a conviction, must be such as to satisfy the 
jury, beyond a reasonable doubt, of the defendant’s guilt. The 
innumerable authorities bearing upon the question as to what 
constitutes reasonable doubt, need not be here referred to. It 
is only worth while to suggest the basis of the doctrine as found 
in the presumption of innocence, and also that the rule has no 
application to any issues as to which the burden of proof is on 
defendant, for, clearly, he ought not to be required to adduce 
any more evidence in support of an affirmative defence when he 
is on trial for a crime, than if he was relying upon a like defence 
in a civil action. 


XII. The Issue raised by a Plea of Not Guilty.—In con- 
sidering what must be proved to establish defendant’s guilt, it 
is convenient to divide the crime into three elements: First, the 
corpus delicti, or the fact that there has been, on the part of 
some one, an act or omission such as is essential to constitute 
the crime charged; second, the identity of defendant as the 
person who is chargeable with such act or omission; ¢/ird, the 
criminal intent, — that is, that such act or omission was attended 
with such state of mind on the part of defendant as to render 
him punishable therefor. When defendant pleads ‘* not guilty,”’ 
he denies each of these elements in the crime with which he is 
charged, and may not only contradict directly any of the evi- 
dence introduced by the prosecution, but may also introduce 
evidence of any new fact which goes to negative the existence 
of any one of these elements. The plea is analogous to the 
general issue as it formerly existed in common-law actions, 
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although the rules as to what might be proved under the general 
issue were so technical and artificial that the analogy will only 
hold good in a general sense. But there is a clear distinction, in 
principle, between a defence which goes to the original validity 
of a cause of action, and one which is based upon some fact, by 
reason of which, even if plaintiff had an original cause of action, 
he has no longer the right to prosecute it;' and this is just the 
distinction between the defences available in a criminal prose- 
cution under the plea of not guilty, and those which must be 
specially pleaded. 

As Mr. Pomeroy has clearly pointed out,’ the fact that plaintiff, 
in stating his cause of action according to the reformed procedure, 
is not confined to any settled formula, but may set out the facts 
essential to his case, and that a general denial by defendant puts 
in issue all the material facts thus pleaded, whether necessarily 
pleaded or not, renders it impossible to lay down any uniform 
rule as to what defences may be proved under the general denial, 
and what must be specially pleaded; so it cannot be said that all 
facts, and those only, which go to show that plaintiff never had 
a cause of action, may be shown under a general denial, while 
all averments, and those only, which are in the nature of con- 
fession and avoidance, are to be made as new matter and 
specially pleaded in the answer. But an indictment charging 
a crime is quite different in its nature from a petition setting up 
a cause of action. The number and variety of causes of action 
is limitless, but the crimes which the law recognizes are well 
determined and their elements strictly defined, so that, where a 
specific crime is charged, there is no legal difficulty in deter- 
mining what must be proved to establish it. In short, the 
method of saying that a person ought, under the rules of law, 
to be subjected to punishment, is fixed and definite. The method 
of denying that conclusion is equally definite, and the nature 
of the proceeding renders it possible to maintain that clear 
distinction between the form of pleading matter in denial and 
matter in confession and avoidance, which it is not possible to 
preserve in civil cases. The effect of the plea ‘* not guilty ”’ is 


1,Pomeroy’s Remedies and Remed. 2 Pomeroy’s Remedies and Remed. 
Rights, sect. 645. Rights, sects. 672, 673. 
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accurately indicated by the words themselves, and having deter- 
mined what elements are necessary to constitute a crime in 
general, and knowing also to a legal certainty what facts are 
essential to prove any given crime, it is possible to say, with 
equal legal certainty, what facts may be proved by defendant 
under that plea. Those facts which the law recognizes as 
defences — not because they disprove any essential element of 
the crime, but because they indicate a reason, sufficient in the 
law, why defendant should not be subjected to punishment (or 
further punishment) —are considered affirmative or extrinsic 
defences, and cannot be proved unless specially pleaded. 

The distinction between these two classes of defences (the 


’ 

8 general issue and special pleas in bar) has been recognized by 
8 all the leading writers,’ and yet it is believed that the confusion 
y among the authorities on this question of burden of proof has 
n arisen largely from a misconception of the issues raised by 
. “not guilty,’’ and an erroneous notion that when a defendant 
ll attempts to prove insanity, or alibi, or justification, he is setting 
d up an affirmative defence by way of confession and avoidance. 
e Justification is certainly as near an affirmative defence as can be 
\- imagined, and yet the old authorities are explicit to the effect 
d that it is not to be interposed by special plea in bar, but is to 
g be proved under the general issue.” In view of the well-defined 
p distinction between matters available under the plea of ‘ not 
n guilty ’’ and defences which are to be specially pleaded, the 
ll language of some authorities, —that certain matters which are 
a provable under the general issue are in fact affirmative defences, 
by way of confession and avoidance, — seems squarely in con- 
1e flict with established principles. The fallacy of such assumption 
vy has been pointed out in some well-reasoned cases.’ 

d 

re XIII. Elements of a Crime Specifically Considered. —It is 
ir now proposed to discuss briefly each of the three elements of a 
d crime, and consider what is the proper rule, under the authori- 


12 Hale P. C. 236, 241; 4 Bl. Com. 2 2 Hale P. C. 258; 4 Bl. Com, 338. 
835-389; 1 Bish. Cr. Pr. (2d ed.), sect. 5 The People v. Garbutt, 17 Mich. 9; 
799. Toler v. The State, 16 Ohio St. 583, 
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ties, as to the burden of proof on each of the points which 
usually present themselves in considering that element. 


XIV. Corpus Delicti. —This term is properly confined in its 
meaning to the fact of the act or omission which is claimed to be 
criminal. It may consist of two elements, the result, and human 
agency producing such result. If it appeared that a man had 
been killed by a stone falling upon him, it would be necessary to 
ascertain, in determining whether there was a crime, whether the 
falling of the stone was directly due, in any degree, to human 
agency ; if so, the act and the death resulting would be a corpus 
delicti. Proving the killing alone, would not be sufficient. In 
other cases, however, the human agency would be so necessarily 
involved in the result that proof of the latter would be sufficient. 
But the corpus delicti does not include the identification of the 
particular person committing the act.’| This is apparent in con- 
nection with the rule that extra-judicial confessions alone are not 
sufficient to establish the corpus delicti, although they may be 
sufficient to prove defendant’s connection with the crime. 
Neither does proof of corpus delicti involve any proof of the in- 
tent with which the act was done, that being a distinct matter. 
But where the act is such that it does not, in itself, give rise to 
any presumption of a guilty intent, proof of circumstances ren- 
dering the act prima facie criminal may be necessary. 

There is no question whatever but that, as to the corpus delicti 
in general, the prosecution has the burden of proof.’ There are 


but two points in this connection on which there appears to be 
any conflict. 


XV. Alibi of Alleged Deceased. — Where defendant is charged 
with criminal homicide, it is indispensable that the fact of the 
death of the person charged to have been killed, be made out by the 


1 Dr. Wharton (Cr. Ev., sects. 326, 2 The People v. Jones, 31 Cal. 565; 
683) makes the corpus delicti consist of Sam v. The State, 33 Miss. 352; The 
both the criminal act and the defendant’s State v. German, 54 Mo. 562; Gray v. The 
connection therewith, but this use of the Commonwealth (Mass.), 4 Cr. L. Mag. 
term is criticised in Bouv. Law Dic. (15th 253; 1 Greenl. Ev., sect. 217; 1 Bish. 
ed.), and is not in accord with other Cr. Pr. (3d ed.), sect. 1058; The State ». 
authorities. See 3 Green). Ev., sect. 80; Grear, 18 N. W. Rep. (Minn.) 140. 

1 Bish. Cr. Pr. (3d ed.), sect. 1060. 3 Whart, Cr. Ev., sects. 824, 329. 
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prosecution. If defendant introduces evidence tending to prove 
that such supposed deceased was not present at the time and 
place when and where the evidence for prosecution shows the 
killing to have been done, or that he was afterwards alive, he is 
clearly rebutting the case for the prosecution. There is no change 
of issue, no affirmative defence is set up, and, in reason, the bur- 
den of proof must be considered as remaining on prosecution to 
prove beyond a reasonable doubt that the person actually died at 
the time and place alleged. One court (the only one, so far as 
the writer can discover, which has fully passed upon the identical 
question) has ruled otherwise ;! but the same court has followed 
out the line of reasoning in reference to alibi of defendant, and 
it will be further referred to in that connection. 


XVI. Chastity in Case of Seduction. — The statutes in regard 
to seduction usually make it an essential element of the crime 
that the female shall have been of previously chaste character. 
Such chastity, therefore, must be averred and proved by the 
prosecution.? It is said, however (though denied by the Wis- 
consin case just cited), that the presumption of chastity exists in 
such cases, even as against the presumption of innocence on the 
part of defendant.’ Even if this were true, it would not follow 
that, in a correct use of the term, the burden of proving un- 
chastity would be on defendant, as is held in these cases. As 
heretofore explained, the presumption would be available by the 
prosecution in making out a prima facie case, but when it was 
overcome by proof on the part of defendant, then the burden 
would still be on prosecution to make out chastity equally with 
all the other essential elements of the crime. 


XVII. Identity of Defendant. —This element is, of course, 
just as important as that of the corpus delicti, and in general 
the prosecution must take the burden of proof as to it, and 


1 The State v. Vincent, 24 Iowa, 570, The State, 14 Vroom, 640; s. ¢., 39 Am. 
578. Rep. 610. 

2 West v. The State, 1 Wis. 209. To 3 Andre v. The State, 5 lowa, 389, 897 ; 
same effect see The Commonwealth v. The State v. Higdon, 32 Iowa, 262; 
Whittaker; 12 Reporter, 16; The Peo- Slocumv. The People, 90 Lil. 274, 281. 
ple v. Roderigas, 49 Cal. 9; Zabriskie v. 
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prove beyond a reasonable doubt that the defendant committed 
the criminal act. Thus, where the corpus delicti, in a case of 
homicide, was fully made out by proving that deceased was 
killed by being shot, and it was shown that defendant and 
another person fired at the same time, and it was not shown 
which fired the bullet that took effect, no conspiracy being 
proved, it was held that the defendant could not be convicted. 


XVIII. Alibi. — The question as to the connection of defend- 
ant with the crime is most frequently raised by the attempt, on 
the part of defendant, to prove an alibi, — that is, to prove that 
at the time the offence was committed defendant was elsewhere. 
Although an alibi, so called, is sometimes spoken of as a defence, 
it is plainly but a fact forming the foundation for the inference 
that defendant could not have committed the crime as charged. 
Proof of such a fact would, of course, only be important where 
the’ prosecution should attempt to show defendant’s guilt by 
proof of his personal presence at the commission of the crime. 
If defendant was charged as accessory before the fact to a 
crime, proof that he was elsewhere at the time of its commis- 
sion would be wholly immaterial. 

Proof of an alibi in a criminal case where defendant is charged 
with the personal commission of the criminal act, is of greater 
importance in his behalf than proof of a like fact in a civil 
action in which plaintiff charges a trespass by defendant in 
person, or the execution by him of an instrument at a certain 
time and place; for in the civil case, according to common-law 
rules of pleading, the plaintiff’s allegations would be sustained 
by proof of the doing of the act through an agent, while, in 
the criminal prosecution, proof of the procurement of the act 
charged, by defendant, would not support the allegation; there- 
fore, in the criminal case the fact would be conclusive, while in 
the civil case it would not. Hence, proof of an alibi is different 
from the mere proof of defendant’s whereabouts at some par- 
ticular time, for the purpose of contradicting a witness or dis- 


' The People v. Woody, 45 Cal. 289. 
And see, to same point, Campbell v. The 
People, 16 Ill. 17. 


BURDEN OF PROOF IN CRIMINAL PROSECUTIONS. 907 


proving an evidential fact relied upon by prosecution. The 
alibi, when established, completely disproves defendant’s com- 
mission of the crime charged, while proof that defendant was 
elsewhere than the evidence for prosecution tends to show him 
to have been, merely affects the credibility of such evidence, 
which may not be at all essential to the proof of the crime. 
Nevertheless, proof of an alibi is to be looked upon merely 
as evidence disproving the case made by the prosecution, and 
showing defendant’s innocence by showing inferentially that he 
did not commit the crime charged. But owing to the fact that 
false testimony to prove an alii is more difficult to rebut or 
provide against than if it related to the transaction itself, and 
that, as to matters of time and place, witnesses are more apt to 
be mistaken than as to some other matters, proof of this kind 
has always been looked upon with some suspicion,’ and trial 
courts have been inclined to treat it with disfavor, so that appel- 
late courts have been compelled to decide over and over again 
that it is error to charge that an unsuccessful attempt to prove 
an alibi is a circumstance of great weight against a defendant,’ 
or that to warrant an acquittal on the ground of alibi the jury 
must be ‘fully satisfied’? of such fact.* In these cases the 
courts have sometimes stopped short of what would seem to be 
the proper rule, and in saying that defendant should not be 
required to ‘‘ fully’’ satisfy the jury of the alihi, or satisfy 
them beyond a reasonable doubt, have said that a preponderance 
of evidence was sufficient. Some cases, also, will allow evidence 
of alibi no weight unless it covers the entire period and is such 
that, if true, it is impossible that defendant could have com- 
mitted the crime;‘ but others consider that it is to be weighed 


11 Bish. Cr. Pr. (3d ed.), sect. 1064; 
Abbott’s Law Dic., s. v. Alibi; Burrell 
Civ. Ev. 615; The State v, Larned, 7 
N. Y. 445. 

2 The State v. Collins, 20 Iowa, 85; 
White v. The State, 31 Ind. 261; Turner 
v. The Commonwealth, 86 Pa. St. 54; 
Line v. The State, 51 Ind. 172; Sater v. 
The State, 56 Ind. 878; Albin v. The 


State, 63 Ind. 598; Miller v. The People, 
39 Ill. 457. 

3 The State v. Hardin, 46 Iowa, 6238; 
The State v. Waterman, 1 Nev. 548; 
Adams v. The State, 42 Ind. 878; How- 
ard v. The State, 50 Ind. 190. 

* Briceland v. The Commonwealth, 
74 Pa. St. 463; Turner v. The Common- 
wealth, 86 Pa. St. 54; Miller v. The 
People, 89 Ill. 457. 
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by the jury if it renders it improbable that defendant was present 
at the commission of the crime.' 

The authorities are irreconcilably in conftict, both as to which 
party has the burden of proof, and as to the amount of proof 
required, where defendant seeks to establish an alibi. In those 
cases in which the term burden of proof is used in the sense 
heretofore suggested as erroneous, —that is, as being upon the 
party undertaking to prove a particular fact, rather than the one 
having the affirmative of the issue, — it is held that the burden is 
upon defendant, as the a/ébi is something which he undertakes 
to establish, and as to which, necessarily, he must take the 
initiative; but the impropriety of using the term in such sense 
is at once apparent, for the result reached in these cases is that 
the burden of proof is on defendant to prove his alibi by a 
preponderance of evidence.?. In the same sense it is said that 


where, in a case of homicide, the defendant seeks to establish 
an alibi of the alleged deceased (although such fact only goes 
to disprove the corpus delicti), he has the burden of proof, and 
the evidence in support of the a/ébi must outweigh that against it.’ 

The error of such conclusion is apparent when these courts are 


confronted with the question of reasonable doubt. They cannot 
ignore the fact that a reasonable doubt of defendant’s guilt may 
arise as well from proof tending to show that he was elsewhere 
when he is charged with having committed the crime as from the 
evidence on any other part of the case, and so they are driven to 
the absurdity of authorizing the trial court to say to the jury that 
as to an alibi the burden of proof is upon the defendant, and the 
evidence to sustain it must outweigh the proof that defendant 
participated in the crime, or it will not be sufficient ; but if such 
evidence raises a reasonable doubt of defendant’s participation in 
the crime, he must be acquitted.* But the preponderance of 


? Stuart v, The People, 42 Mich. 255; 
West v. The State, 48 Ind. 483; Adams 
v. The State, 42 Ind. 373. 

2 Fife v. The Commonwealth, 29 Pa, 
St. 429, 489; The State ». Hamilton. 57 
Iowa, 596; The State v. Kline, 54 Lowa, 
183; The State v. Red, 53 Iowa, 69; The 


State v. Northrup, 48 Iowa, 583; The 
State v. Davidson, 80 Vt. 377. 

3 The State v. Vincent, 24 Iowa, 570, 
578; The Commonwealth v. Webster, 5 
Cush, 295, 324. 

4 The State v. Krewsen, 57 Iowa, 588; 
The State v. Red, 53 Iowa, 69; Fife v. 
The Commonwealth, 29 Pa. St. 429, 439. 
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authority is in support of the proposition that the burden of 
proving defendant’s participation in the crime is upon the prose- 
cution ; and that, if the defendant introduces evidence tending to 
prove an alibi, the prosecution, in order to be entitled to a con- 
viction, must overcome such evidence and establish his partici- 
pation beyond a reasonable doubt.’ As is said by the Supreme 
Court of Ohio: ‘* It is by no means true in law that the defence 
of alibi admits the body of the crime or offence charged. It is 
an admission of nothing that is charged in the indictment and 
denied by the general plea of not guilty. It is not a plea, but a 
defence under the plea of not guilty.’’? 


XIX. Recent Possession of Stolen Property. —If the corpus 
delicti of a crime involving either directly or incidentally the 
wrongful taking of property is made out, and it is shown that the 
fruits of the crime were found, soon after its commission, in the 
possession of defendant, under circumstances not indicating that 
such possession was innocent, the presumption, is said to arise 
that it was defendant that committed the crime. This pre- 
sumption is merely one of fact, and may be weak or strong, 
according to the surrounding circumstances. It may be sufficient, 
however, to make it incumbent upon defendant to explain such 
possession, if he can do so consistently with his innocence, and if 
he cannot do so, to warrant his conviction. The presumption is 
one, therefore, which may aid the prosecution in establishing the 
identity of the defeadant as the perpetrator of the crime.’ But 
this case furnishes an excellent illustration of the fact that a pre- 
sumption sufficient to make a prima facie case and render it nec- 


' French v. The State, 12 Ind. 670; 
Binns v. The State, 46 Ind. 311; Kauf- 
man v. The State, 49 Ind. 248; Howard 
v. The State, 50 Ind. 190; Line v. The 
State, 51 Ind. 172; Miller v. The People, 
39 Ill. 457, 464; Otmer v. The People, 
76 Ill. 149, 154; Creed v. The People, 81 
Ill. 665; Sullivan v. The People, 31 
Mich. 1; Stuart v. The People, 42 Mich. 
255; Briceland v. The Commonwealth, 
74 Pa. St. 463; Turner v. The Common- 
wealth, 86 Pa. St. 54, 73; The Common- 


wealth v. Choate, 105 Mass. 451; The 
State v. Waterman, 1 Nev. 548; Pollard 
v. The State, 53 Miss. 410; Chappel v. 
The State. 7 Coldw. (Tenn.) 92; 1 Bish. 
Cr. Pr. (3d ed.), sect. 1066; Whart. 
Cr. Ev., sect. 333. 

2 Toler v. The State, 16 Ohio St. 583. 

3 1 Greenl. Ev., sect. 8f; 3 /d., sects. 
81-33; Whart. Cr. Ev., sect. 758; Roscoe, 
Cr. Ev. (7th Am. ed.) 18; 2 Bish. Cr 
Pr. (3d ed.), sect. 739; The State v. Tay- 
lor, 25 Lowa, 273. 
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essary for defendant to overcome it by proof, does not shift 
upon him the burden of proof, or compel him to establish his 
innocence by a preponderance of evidence, for it is held that 
** defendant should not be required by a preponderance of evi- 
dence to satisfy the jury he was not guilty, but all that he can be 
required to do is to introduce evidence which creates a reasonable 
doubt as to whether he came honestly into possession of the 
stolen property.’’! 


XX. The Criminal Intent.—That the criminal intent is a 
necessary element of the crime, and must be made out by the 
prosecution, is assented to, in a general way, by the authorities.? 
Intent, in this connection, must be strictly limited in meaning, as 
indicating that the act is voluntary,and must be carefully dis- 
tinguished from motive, with which, in general, the law does not 
concern itself.* The criminality of many acts is expressly -made 
to depend upon the intent with which they are done; the acts 
themselves not being necessarily criminal, the doing of them with 
intent to injure is the thing which is deemed properly punishable. 
The passing of counterfeit bills with intent to defraud,‘ illegal 
voting by persons not qualified,’ taking illegal fees by an officer,$ 
etc., etc., are acts which, though declared criminal by law, have 
_ been held not punishable when done in ignorance of a fact essen- 
tial to show a guilty intent. This specitic intent, which must 
exist to render punishable an act not necessarily criminal,’ or to 
render punishable in a higher degree an act which is in itself 


) The State v. Richart, 57 Iowa, 245. The People, 53 N. Y. 164, 179; 1 Lead. Cr. 

And see, to same effect, The State v. Cus. (2d ed.) 10. 

Emerson, 48 Iowa, 172; The State v. 3 Amos’ Sci. Law (Am. ed. 1874), 

Merrick, 19 Me. 898; Conkwright v. The 242; 2 Stephen’s Hist. Cr. L. 112. 

People, 35 Ill, 214; Comfort v. The Peo- * Rex v. Harris, 7 Car. & P. 428. 

ple, 54 Lil. 404; The People v. Brown, 48 5 Gordon v. The State, 52 Ala. 308; s. 

Cal. 253; 2 Bish. Cr. Pr. (3d ed.), sect. c., 28 Am. Rep. 575. 

748, Cutter v. The State, 36 N. J.125; s. 

* 1 Bish Cr. L. (16th ed.), sects, 285- ¢., 2 Green Cr. L, Rep. 589; Bowman v. 

291; Broom Leg. Max. (6th Am. ed.) Blythe, 7 E. & B. 26. 

_ 232 [801]$ 3 Greenl. Ev., sect. 18; The 7 The Commonwealth v. Hersey, 2 
Commonwealth v. Maher, 10 Mich. 212; Allen, 173, 180; The State v. Bell, 29 

2 Stephen’s Hist. Cr. L. 94; Stokes v. lowa, 316; Rex v. Simmons, 1 Wibls. 829. 
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criminal in a low degree,' must be alleged and proved by the 
prosecution.” 


XXI. Presumptions as to Intent.— What has been above 
mentioned as a specific intent, cannot be presumed from the act 
itself. Although intent, being a state of the mind, cannot be 
proved by direct evidence, yet facts may be shown from which a 
guilty intent is to be inferred, and in this way the intent is to be 
made out by the prosecution.‘ For instance, if the offence 
charged be passing counterfeit bills knowing them to be coun- 
terfeit, the knowledge can be shown by proving that defendant 
passed similar bills about the same time to other persons.’ In 
general, however, acts are not of a doubtful nature, but are so 
definite in character that, if wrongful, it may well be presumed 
that they were actuated by a wrongful intent. In other words, 
when the criminality of an act is not made to depend upon the 
specific intent with which it is done, but is by the law considered 
criminal from its very nature, then a general criminal intent is 
presumed; that is, a person is presumed to intend the natural con- 
sequences of his acts, and if those consequences are such that the 
act is criminal, he is presumed to have intended the crime.® 
For instance, the familiar doctrine as to homicide is that malice, 
which is merely criminal intent of a certain degree of culpability,’ 
is presumed from the fact of killing.’ It is even said that this © 
general criminal intent need not be alleged nor found by the jury,’ 
though it will be found that forms of indictments usually contain 
something charging a general criminal intent in the doing of the 
criminal act.’ 


1 The State v. Neal, 37 Me. 468. 

2 3 Greenl. Ev., sect. 13. 

5 Roberts v. The People, 19 Mich. 401, 
414. 

* 3Greenl. Ev., sect. 15. 

5 The State v. McAllister, 24 Me. 139; 
The Commonwealth v. Stearns, 10 Mete. 
256. 
® 1 Greenl. Ev., sect. 18; 3 Id., sects. 
13, 14; U. S. v. Taintor, 11 Blatchf. 874; 
8. ¢., 2 Green Cr. L. Rep. 241, and note; 
Rex v. Moore, 3 B. & Ad, 184. 


72 Stephen’s Hist. Cr. L. 118; The 
Commonwealth v. Webster, 5 Cush. 295, 
304. 
8 The Commonwealth v. York, 9 Metc. 
93; The State v. Holme, 54 Mo. 153; 
The Commonwealth v. Drum, 58 Pa. 
St. 9. 

® The Commonwealth v. Hersey, 2 
Allen, 173; The Commonwealth v. York, . 
9 Mete. 93, 114. 

_1 Bish. Cr. L. (6th ed.), sects. 
425-429. 
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XXII. How Presumption Rebutted. —This presumption of 
criminal intent from the doing of the act is not, as was once 
thought, a presumption of law, but is a presumption of fact 
which may be rebutted.'. The intent being something which 
cannot be directly proved or disproved by competent evidence, 
the presumptions once arising is to bere butted by proof of some 
fact which the law recognizes as showing the absence of such 
intent; ? but it does not follow, as will be shown presently, that 
the burden of proof of such fact is upon defendant. The facts 
which may be shown by defendant to rebut the presumption of 
criminal intent arising from the doing of a criminal act, may be 
briefly catalogued under the following heads: Compulsion, mis- 
take, and want of mental capacity. 


XXII. Burden of Proof as.to Intent. — Where specific intent 
is essential to constitute the crime, there is no doubt that the 
burden of proving such intent beyond a reasonable doubt is 
upon the prosecution. Though there may be no cases directly 
so holding, such is the clear inference from the authorities.’ 
But in regard to the general criminal intent, which is presumed 
from the doing of a criminal act, the question is one of con- 
siderable difficulty, and one on which the authorities are greatly 
in conflict. If, however, this general intent is a necessary ele- 
ment of the crime, and the effect of presumptions of guilt, as 
against the presumptions of innocence, has heretofore been cor- 
rectly stated, then, in reason, the rule must be that the burden 
of establishing this intent is upon the prosecution; that the 
presumption of general criminal intent arising from proof of 
the criminal act makes a prima facie case for the prosecution 
on this point, and relieves it from the necessity of introducing 
any evidence as to the intent, in the first instance ; but that this 
presumption may be rebutted by the defendant by evidence 
of any of those things which the law regards as showing absence 
of this intent, and, when he has thus overcome the presumption 


12 Bish. Cr. L. (6th ed.), sects. 5 See, for instance, Jenk’s Case, 2 East 
673 a, 673 b; note to United States v. P. C. 514; Reg. v. Powell, 14 Eng. L. & 
Taintor, 2 Green Cr. L. Rep. 244. E. 575; The Commonwealth v. Shaw, 7 

24 Bl. Com. 201; Foster’s Crown Metce. 52, 57. 

Law, 256. 
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which was raised against him, it is for thé prosecution to main- 
tain the issue, as to which it has the affirmative throughout, by 
showing beyond a reasonable doubt that the fact upon which 
defendant relies as showing absence of criminal intent does not 
exist. That this rule is supported by the best-reasoned cases, 
if not in all respects by the greatest number of cases, will, it is 
believed, become apparent upon an examination of the authori- 
ties. 


XXIV. Compulsion—Justification— Excuse— Provocation.— 
When a criminal act is done under necessity or compulsion, — 
that is, where an alternative is presented to the person of doing 
the act or suffering an injury, — and the circumstances and nature 
of the threatened injury are such that the law deems the person 
excused or justified in taking the alternative of doing the act,! then 
criminal intent is regarded as disproved. The most numerous 
class of cases of this kind is that in which self-defence is relied 
upon as a justification or excuse for homicide or assault; and in 
the same connection may be noticed a similar class of cases in 
which provocation is considered as reducing the crime from a 
higher to a lower degree, or in mitigation of the punishment. 
The true rule as to burden of proof in such cases seems to be 
the one laid down in Massachusetts by Judge Bigelow: ‘If the 
act charged is justifiable or excusable, no criminal act has been 
committed, and the allegations in the indictment are not proved. 
And this makes a broad distinction in the application of the 
rule of the burden of proof to civil and criminal cases. In 
the former, matters of justification or excuse must be specially 
pleaded, in order to be shown in evidence, and the defendant 
is, therefore, by the form of his plea, obliged to aver an affirm- 
ative, and thereby to assume the burden of establishing it by 
proof ; while in the latter, all such matters are open under the 
general issue, and the affirmative, namely, proof of the crime 
charged, remains in all stages of the case upon the govern- 
ment.’’? That case was one where defendant was indicted for 
assault with a dangerous weapon, and there was conflict in the 


1 2 Stephen’s Hist. Cr. L. 102-110. Gray, 61; 4. ¢., 1 Lead, Cr. Cas. (2d ed.) 
2 The Commonwealth v. McKie, 1 295, and note, 803. 
VOL. XVII 59 
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evidence as to whether there existed a fact relied upon by 
defendant as a justification of his act. The court instructed 
that the burden of proof was upon the government to satisfy 
the jury that defendant did strike the assailed as charged, but 
that if this was proved beyond a reasonable doubt, the burden 
was then on the defendant to satisfy the jury of the justification, 
and this instruction was held erroneous. 

The same reasoning has been followed in cases where defendant 
relied upon justification or excuse for homicide, rendering it not 
criminal, or provocation such as to render it manslaughter only.! 
‘** The jury must be satisfied on the whole evidence of the guilt 
of the accused; and it is clear error to charge them, when the 
prosecution has made out a prima facie case and evidence has 
been introduced to show a defence, that they must convict unless 
they are satisfied of the truth of the defence. Such a charge 
throws the burden of proof upon the prisoner and subjects him 
to a conviction, though the evidence on his part may have cre- 
ated a reasonable doubt in the minds of the jury as to his guilt.’’? 

But under a false idea as to the effect of presumptions in 
changing the burden of proof, many courts have drawn what 
seems to be a very unwarrantable and artificial distinction. In 
the famous case of The Commonwealth v. York,’ the Supreme 
Court of Massachusetts held that, upon proof of killing, the pre- 
sumption of malice, —that is, that the killing was intentional 
and without just cause or excuse, — would arise and be sufficient 
to make out a prima facie case. So far, the doctrine cannot 
be questioned. But the court go on to reason (one judge dis- 
senting, however, in a very able opinion) that when this prima 
facie case is made out, without anything appearing to raise a 
reasonable doubt that the act was without justification, excuse, 
or extenuation, then defendant has upon himself the burden of 
proving, by a preponderance of evidence, any fact of justifica- 


1 The State v. Patterson, 45 Vt. 308;  ed.), sect. 1049; Whart. Cr. Ev., sect. 
s. c., 12 Am. Rep. 200; The State v. 334. 
Wingo, 66 Mo. 181; The State v. Alex- 2 Rapallo, J., in Stokes v. The People, 
ander, 66 Mo. 148; The State v. Porter, 53 N. Y. 164, 182. 
34 Iowa, 181; The State v. Fowler, 52 39 Mete. 93; 8. ¢., 1 Lead. Cr. Cas. 
Iowa, 103; Maher v. The People, 10 (2d ed.) 323. 
Mich. 212. And see 1 Bish. Cr. Pr. (3d 
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tion, excuse, or extenuation upon which he may rely. And this 
distinction between the burden of proof in a case where such 
facts appear from the proof for prosecution and one where 
they are only made to appear upon defendant’s evidence, is 
preserved in many cases,' with the absurd result of making the 
question of burden of proof and amount of evidence in such 
cases depend upon whether such exculpatory or extenuating 
facts happen to be spoken of first by a witness for the State, or 
are artfully concealed and left untouched by the prosecuting 
attorney and are first made apparent when defendant’s wit- 
nesses are examined. ‘The difficulty evidently arises from the 
erroneous idea that a presumption shifts the burden of proof, 
and the equally erroneous notion that because it is for the 
defendant, in the first instance, to introduce evidence of a fact, 
he therefore has the burden of proof, and must establish the 
fact by a preponderance of evidence, irrespective of the nature 
of the issue to which it relates. 

There is a sense in which it can be said that it is for defendant 
to prove, — that is, introduce proof of, — such facts in his favor 
as do not appear from the evidence for the prosecution; and it 
is in this sense that many authorities, especially the older Eng- 
lish ones, say, in perhaps rather stronger language than is justi- 
fiable under what is here contended for as the correct rule, that 
it is for the defendant to make out the justification, excuse, or 
provocation. And it may be further suggested, as to English 
adjudications on questions arising in criminal cases, that they 
are not marked by that fine discrimination in reasoning which 
characterizes American cases of like character, especially in 
relation to burden of proof, reasonable doubt, and some other 
matters which arise with us upon a review of written instruc- 
tions. This is, perhaps, to be accounted for on the ground that 
instructions in English courts are oral, and therefore cannot be 
so carefully analyzed on review, but more especially, that the 
right of review does not exist in favor of a defendant in a 
criminal case, and he can only get into the appellate court upon 

1 The Peaple v. West, 49 Cal. 610; Tweedy v. The State, 5 Iowa, 483; The 


The State v. Knight, 43 Me. 11, 137; State v. Bertrand, 3 Or. 61. 
The State v. Morphy, 33 Iowa, 270; 
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a case reserved by the trial judge, in whose discretion it is to 
certify any question seeming to him doubtful, so that his action 
during the trial and charge to the jury cannot be gone over, step 
by step, and word for word, for the purpose of finding some 
technical inaccuracy or verbal misstatement of a rule in a case 
where he imagines he has granted defendant a perfectly fair 
trial, and has no doubt of the correctness of the conviction. 
But to return to the doctrine of The Commonwealth v. York, 
it is proper to say that it is expressly limited, by later decisions 
of the same court, to cases where nothing whatever appears in 
the proof of the case, on the part of the prosecution, tending 
to show justification, excuse, or palliation; and it is said that if, 
on the evidence for the State, any facts appear tending to 
extenuate the act, the prisoner has -the benefit of them, and the 
jury must be satisfied beyond a reasonable doubt that the killing 
was with malice.' So that these cases, as well as those cited 


above as following the doctrine of The Commonwealth v. York, 
are more nearly in accord with the rule that the burden of 
proving intent, where it is brought in question by circumstances 
of justification, excuse, or extenuation, is upon the prosecution, 


than they are with the doctrine which considers these matters 
as affirmative defences to be proved by defendant. They only 
depart from the correct rule in giving an undue weight to a 
prima facie case. But there is a numerous class of cases which 
squarely put upon defendant, in all circumstances, the burden 
of making out justification, excuse, or extenuation by a pre- 
ponderance of evidence.? As between the two classes of cases 


1 The Commonwealth v. Hawkins, 3 
Gray, 463, 465; The Commonwealth v. 
Webster, 5 Cush. 295, 305. And see Mc- 
Daniel v. The State, 8 Smed. & M. 402. 
The case of The Commonwealth v. York 
has been quite severely criticised by 
writers entitled to great consideration. 
See 1 Lead. Cr. Cas. (2d ed.) 358; 2 
Bish. Cr. Pr. (3d ed.), sects. 603-606; 
North Am. Rev., vol. 72, p. 178. 

2 The People v. Milgate, 5 Cal. 527; 
The People v. Stonecifer, 6 Cal. 405; 
Silvus v. The State, 22 Ohio St. 90; 
Weaver v. The State, 24 Ohio St. 584; 


Catheart v. The Commonwealth, 37 Pa. 
St. 108; The Commonwealth v. Drum, 
58 Pa. St. 9; The People v. Schryver, 
42 N. Y. 1; The State v. Bertrand, 3 
Or. 61; Goodall v. The State, 1 Or. 334. 
The decisions of the Supreme Court 
of Ohio seem inconsistent with a later 
ruling by that court, that where, in a 
civil action for assault and battery, de- 
fendant justifies on the ground of self- 
defence, it is not error to,refuse him 
the opening and closing. Dragoo »v. 
Whisner, 31 Ohio St. 192. The case in 
New York is practically overruled by 
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which are thus squarely in conflict, considering the reasoning 
upon which they are based, there cannot be much doubt as to 
where the greater weight of authority is found. 


XXV. Mistake of Fact.— ** The criminal intent being of the 
essence of crime, if the intent is dependent on a knowledge of 
particular facts, a want of such knowledge, not the result of 
carelessness or negligence, relieves the act of criminality.’’? 
Therefore it was held that a person who, relying upon such in- 
formation as a person usually has of his age, voted in the belief 
that he had attained majority, was not guilty of a crime, under 
a statute against illegal voting. As to very many crimes it is the 
doing of the act knowingly that is made criminal, and in such 
cases knowledge, like the specific intent heretofore mentioned, 
must be affirmatively shown. But, generally, a person is justi- 
tied in acting in good faith under the circumstances of any case 
as they would appear to a reasonable man in his position.? 
Nothing is said in these cases about burden of proof and amount 
of evidence, but in a New York case, where defendant, prosecuted 
for the killing of an officer, attempted to justify on the ground 
that the act was in supposed self-defence, and in ignorance of the 
official character of the person killed, the Court of Appeals use 
language indicating that they considered the burden to be on pros- 
ecution to make out, on all the evidence, that defendant knew, or 
under the circumstances ought to have known, such official char- 
acter. 

There is a class of cases holding that where a statute prohibits 
as a crime the doing of an act under certain circumstances or in 
a particular manner, any one attempting to do the act must, at his 
peril, see to it that the facts are such as that his act shall not be 
in violation of law. Thus, where a milkman was indicted under 
a statute making criminal the selling of adulterated milk, it was 


Stokes v, The People, 53 N. Y. 164, here- 2 The Commonwealth v. Powers, 7 

tofore cited; it is entirely inconsistent, Metc. 596; Campbell v. The People, 16 

also, with the reasoning in Brotherton ». Ill. 17; Pondv. The People, 8 Mich. 150; 

The People, 75 N. Y. 159, as to insanity Darling v. Williams, 35 Ohio St.68. And 

as a defence. various cases with notes in Horrigan 
1 Gordon v. The State, 52 Ala. 808; s. | &Thompson’s Cases on Self-Defence. 

¢., 28 Am, Rep. 575. 5 Yates v. The People, 32 N. Y. 609. 
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held that the fact that defendant bought the milk in question from 
another, under the reasonable belief that it was pure, was no 
defence.’ Many other cases of like character may be found.? 
The contrary view is entertained by authors and judges entitled 
to respect,® but the weight of authority is against it. Where it 
is held that in such case mistake of fact will excuse, it would 
seem that proof of mistake raising reasonable doubt of guilt 
ought to acquit, but in Indiana, not in harmony with the cases in 
the same State as to alibi, it is said that the burden of proving 
the mistake is on defendant, although the amount of proof re- 
quired is that such facts be shown as to justify the inference gf 
a bona fida belief on the part of the defendant.‘ 


XXVI. Want of Mental Capacity. — The important, perhaps 
the only instances, in which the law recognizes want of mental 
capacity as showing absence of criminal intent in doing a crim- 
inal act, are in cases of infancy, idiocy, or insanity of the de- 
fendant. 

(1.) Infancy.— Where a defendant seeks to bring himself 
within the age of presumptive incapacity for crime, it has been 
said in a North Carolina case that the burden of proof is upon 
him.’ But the point has seldom arisen, for the fact is one about 
which, usually, there would be little doubt upon the evidence 
one way or the other. There seems, however, not to be evena 
prima facie presumption that a person is past any particular age, 
The defendant being before the jury, they are doubtless author- 
ized to infer his age from his appearance, and therefrom to infer 
his age at the time when the act is shown to have been com- 


1 The Commonwealth v. Emmons, 98 
Mass. 6. 

2 See citations in May Cr. L., sect. 5, 
and anarticle by same authorin 12 Am. 
L. Rev. 469; 3 Greenl. Ev., sect. 21; 1 
Whart. Cr. L. (8th ed.), sect. 88; 2 
Stephen’s Hist. Cr. L. 117, and his 
Digest Cr. L., Art. 34; Dudley v. Sautbine, 
49 Iowa, 65; Halsted v. The State, 12 
Vroom, 552; s.¢.,1 Cr. L. Mag. 340, and 
note; 30 Am Rep. 617, note. 

> 1 Bish. Cr. L. (6th ed.), sect. 804, 
and his Stat. Cr., sects. 356-360, 1021, 


2022 ; Faulks v, The People, 39 Mich. 200; 
8. c., 83 Am. Rep. 374; The People v. 
Parks (Mich.), 13 N. W. Rep. 618; Farrell 
v. The State, 32 Ohio St. 456; s. c., 30 Am. 
Rep. 614; Stern v. The State, 53 Ga, 229; 
s.c., 21 Am. Rep. 266. 

* Goetz v. The State, 41 Ind. 162. 

5 The State v. Arnold, 13 [red. L. 184, 
cited in 1 Greenl. Ev., sect. 81 ¢. See 
also Ake v. The State, 6 Texas Ct. App. 
398 ; s.¢., 32 Am. Rep. 586, which will be 
hereafter referred to in connection with 
non-age under affirmative defences. 
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mitted.! Direct evidence of defendant’s age would not, therefore, 
be required on the part of prosecution. But if defendant’s 
appearance, or proof introduced by him, should raise a reasonable 
doubt as to whether he had reached the age of criminal account- 
ability, and that doubt should not be overcome by the prosecu- 
tion, there is no apparent reason why it should not entitle him 
to acquittal. An examination of the opinion in the case just 
cited will show that the court intended to say no more than that, 
if defendant wished any other evidence than his appearance to go 
to the jury, it was for him to take the initiative, as the facts were 
peculiarly within his knowledge or power of proof. When de- 
fendant is shown to be under fourteen years of age, then the 
presumption of want of capacity arises, which is conclusive if he 
is under seven, but may be rebutted if between seven and four- 
teen, the burden of proving capacity beyond a reasonable doubt 
evidently being on the prosecution.” 

(2.) Idiocy. — Congenital want of understanding may reason- 
ably be treated as having the same effect in regard to capacity to 
entertain criminal intent as a subsequent loss or impairment of 
the mental faculties, and no distinction is usually drawn, in re- 
gard to the proof required, between idiocy and insanity. How- 
ever, in Massachusetts it has been held*® that, although sanity is 
presumed, yet to warrant conviction the jury must be satisfied, 
when the evidence is all in, not only of the doing of the acts 
charged, ‘* but that they proceeded from aresponsible agent, one 
capable of committing the offence.’’ This, the court say, is the 
rule as to idiocy ; whether it is to be modified where the defence 
relied upon is insanity they expressly refrain from deciding ; but 
in an earlier case‘ they had laid down another rule as to insanity, 
so that a distinction is made between the two cases. 

‘(3.) Insanity. — It is in regard tothe proof of insanity that the 
greatest conflict in the authorities is found. The whole ground 


1 Whart. Cr. Ev., sect. 311. (Mo.), 16 Cent. L. J .180; 1 Greenl. Cr. L. 
2 Rex v. Owen, 4 Car. & P. 236; The Rep. 399. 
Commonwealth v. Mead, 10 Allen, 398; ’ The Commonwealth v. Heath, 11 
The State v. Fowler, 52 Iowa, 103; Gray, 303. 
Angelo v. The People, 96 Ill. 209; s.c., * The Commonwealth v. Eddy, 7 Gray, 
86 Am. Rep. 132; The State v. Adams 583. 
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has been gone over so often that it will be useless to do more 
than show the different positions and indicate which one is in 
harmony with the rule heretofore suggested as the logical one. 

Insanity is available to a defendant in two ways. If, at the 
time he is brought on for trial, or when punishment is to be in- 
flicted, he is found to be insane, the proceedings must be sus- 
pended ; it is against reason and humanity to try or punish a 
person in that condition.! This, of course, is no defence to the 
prosecution, but relates merely to the procedure. If, however, 
defendant was insane at the time of committing the act complained 
of, and to such an extent that the lawconsiders {him on that 
account not responsible, criminally, for his acts, then he is inno- 
cent and on the trial should be acquitted. That is, if the fact of 
insanity is made to appear, the criminal intent, which has already 
been shown to be, ina general way, a necessary element in the 
crime, is disproved. The origin of much erroneous doctrine on 
the subject is apparent in the language used in reference to cases 
where defendant relies upon insanity for acquittal. It is often 
said in such cases ,that accused ‘sets up’’ insanity ‘‘as 
a defence,”’ or that he ‘* interposes’’ it ‘¢ as a plea ;’’ whereas, in 
fact, it is, and always has been, the rule in criminal procedure 
that insanity atthe time of the doing of the act may be proved 
under the general issue raised by the plea of not guilty, and is not 
to be specially pleaded or set up. 

Under the legislative power to regulate procedure, it may 
doubtless be provided, as has been done in Wisconsin,’ that a de- 
fendant who intends to prove that fact by way of showing his 
innocence, must specially plead it; so that, unless so pleaded, 
proof of insanity shall not be received; but it does not appear 
that such a provision would affect the burden of proof. Asa 
parallel case, take an action on a promissory note, where the de- 
fendant intends to disprove the execution by showing that the 
signature is not genuine. At common law the genuineness of the 
signature, as well as every other element necessary to prove the 


11 Bish. Cr. L. (6th ed.), sect. 396; 2 Bennett v. The State, 14 N. W. Rep. 
1 Bish. Cr. Pr. (8d ed.), sect 950 c; 2 Jd., 912; 8.¢.,4Cr. L. Mag. 878. And see 16 
sect. 666. Cent. L. J. 181. “ 
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execution, would be denied by the general issue, and the burden 
of proving it would be upon plaintiff. In many States ithas been 
provided by statute that an issue as to the genuineness of the 
signature can only be raised by an express denial thereof under 
oath ; yet under such a statute it has been held that, when the 
issue is thus raised, theburden of preof is on plaintiff. 

All the authorities agree that sanity is to be presumed, that 
being the rule and insanity the exception ; and therefore no one 
claims that the prosecution need introduce any evidence of sanity 
in the first instance, unless the evidence for the prosecution throws 
doubt upon the prisoner’s sanity. The cases which seem best 
supported by reason hold, however, that there is no shifting of 
the burden of proof upon defendant by reason of this pre- 
sumption, but that, although defendant must take the initiative 
in introducing proof upon the question of sanity, and produce 
sufficient evidence to overthrow this presumption,’ yet, when he 
has done so, it is for prosecution to prove criminal intent, as 
against the want of criminal intent which insanity is relied upon 
to show, and that it must do this just as in case of any other 
essential element, beyond a reasonable doubt. The leading cases 
in support of this theory are cited in the note.® 

The cases holding that burden of proving insanity is upon de- 
fendant, usually follow that rule to its logical result and hold 
that he must, to be entitled to acquittal, prove the fact by some 
degree of evidence, and that it is not sufficient for him to merely 
raise a reasonable doubt of sanity. But they do not agree as to 
the degree of proof required. A few cases are constantly 
cited in the text-books as requiring proof by defendant beyond a 
reasonable doubt, but they are local and perhaps practically obso- 


’ Farmers’, ete., Bank v. Young, 36 State v. Jones, 50 N. H. 369; s. c., 9 Am. 
Towa, 44, Rep. 242; Cunningham rv. The State, 55 

* The People v. Finley, 88 Mich. 482; Miss. 269; s. ¢, 31 Am. Rep. 360; 
Guetig v. The State, 66 Ind. 94; s.c., McDougal v. The State (Ind.), 4 Cr. L. 
82 Am. Rep. 99. Mag. 509; Bradley v. The State, 31 Ind. 

% The People v. Garbutt, 17 Mich.9; 492; Polk ». The State, 19 Ind. 170; The 
The People v. O'Connell, 87 N. Y. 377; State v. Crawford, 11 Kan. 32; 8. ¢., 
Brotherton v. The People, 75 N. Y. 159; 2 Green Cr. L. Rep. 638, and 14 Am. L. 
Chase v. The People, 40 lil. 852; The Reg. (x. 8.) 21. 
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lete.! The other cases are somewhat diverse in their expressions 
of the rule, some saying that the proof of insanity must be to the 
entire satisfaction of the jury, or to the reasonable satisfaction of 
the jury, or by satisfactory evidence,’ but an examination of them 
will show that these expressions mean no more than that the fact 
of insanity must be proved by a preponderance of the evidence, 
which is the expression more generally used ; and ull these cases, 
therefore, may be cited together.® 

In passing, it may be remarked that the question has been 
sometimes complicated by statutes requiring the jury, in case 
they acquit on the ground of insanity, to specially find that 
fact, and providing for confinement of the defendant, in such 
cases, as insane. Clearly, in order to warrant a special ver- 
dict of insanity, something more than a reasonable doubt of 
sanity would be necessary, and on this fact some of the 
cases requiring the jury to be satisfied of defendant’s insanity 
are based. But such legislation, if intended to compel the 
jury to convict in such cases, unless they can find specifically 
that defendant is insane, would clearly be in derogation of the 
rights of defendant in a common-law trial by jury, and could 
not be sustained, and it has been so intimated.’ It would be 
just as unfair to provide that if the jury acquitted defendant on 


’ The State v. Pratt, 1 Houst. Cr.Cas. St. 414; The People v. Coffman, 24 Cal. 
(Del.) 269, and other cases in same 230; The State v. Felter, 32 Iowa, 49; 


volume; The State v. Spencer, 1 Zab. 
(N. J.) 196. But see The State v. Martin 
(N. J. Ct. of O. and T.), 3 Cr. L. Mag. 44, 
and note. 

2 See, especially, Ortwein v. The Com- 
monweulth, 76 Pa. St. 414, 424, that this 
language means only by a preponderance 
of evidence. See Myers v. The Common- 
wealth, 83 Pa. St. 131, 141; Loeffner v. 
The State, 10 Ohio St. 598; The State v. 
Klinger, 43 Mo. 127; Coyle, v. The Com- 
monwealth (Pa.), 15 Cent. L. J. 413. 

3 The State v. Lawrence, 57 Me. 574; 
The Commonwealth v. Eddy, 7 Gray, 
583 (but see the The Commonwealth v. 
Heath, 11 Gray, 303, already cited as to 
idiocy); The State v. Hoyt, 46 Conn. 330; 
Ortwein v. The Commonwealth, 76 Pa, 


Bonfanti v. The State, 2 Minn. 123; The 
State v. Grear (Minn.), 13 N. W. Rep. 
140; The State v. Redemeier, 71 Mo. 173; 
s.c., 86 Am. Rep. 462 and 1 Cr. L. Mag. 
456; Baccigalupo v. The Commonwealth, 
33 Gratt. 807 ; s. c., 36 Am. Rep. 795; Bond 
v. The State, 23 Ohio St. 349; Boswell v. 
The State, 63 Ala. 307; s. c., 85 Am. 
Rep. 20 and 2 Cr. L. Mag. 32; Webb v. 
The State, 9 Texas Ct. App. 490, also 
given in note 35 Am. Rep. 32; Dove v. 
The State, 3 Heisk. (Tenn.) 348. 

¢ Ortwein v. The Commonwealth, 76 
Pa. St. 414; Bonfanti v. The State, 2 
Minn. 123; 1 Whart. Cr. L. (8th ed.), 
sects. 60-62. 

5 Underwood v. The People, 32 Mich. 
1. 
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the ground that he did not commit the crime, they must find 
specifically who did commit it ; or, if the acquittal was produced 
by means of an alibi, that they must specifically find in their 
verdict where defendant actually was at the time the crime was 
committed. It is a non sequitur that because at the time of the 
commission of a criminal act defendant was not in such mental 
condition as to be responsible, therefore, after the conclusion of 
his trial, which may be years thereafter, he ought to be put in a 
lunatic asylum for life. Such statutes have been provoked by a 
just indignation at seeing murderers who have been acquitted by 
a sympathetic jury on some such excuse as emotional insanity, 
turned loose upon the community; but they only illustrated an- 
other phase of the maxim that hard cases make bad law. The 
remedy is to be sought, not in denying justice to those unfortu- 
nates who are entitled to clemency, but by enforcing the law in 
its rigor against those attempting a sham defence. 

It is said that in England the rule has been that insanity must 
be proved to the satisfaction of the jury, and that seems to be 
the effect of the answer of the judges in McNaghten’s Case,’ but 
it is to be noticed that burden of proof and amount of evidence 
were not suggested in the questions propounded by the House of 
Lords in that case, and there is nothing to indicate that the 
judges had specially considered them; the point involved was, 
what constitutes insanity such as is sufficient as a defence. An 
examination of the English cases will show that they furnish no 
well-settled rule on the question here considered. 

It is not worth while to marshal the cases by numbers or by 
States. No respectable court arrives at a conclusion on a vexed 
law question in that way. If the legal reasoning in one case is 
deemed better than that in a hundred which are opposed to it, 
that one case will be followed, and not the majority. Undoubt- 
edly, as divided either by numbers or by States, a majority of 
the authorities are against the proposition that the burden of 
proof is upon the prosecution, when the insanity of defendant is 
brought into question, but it is perhaps fair to say that the more 
recent cases, in States where the question has not been prejudged, 


110 Cl. & Fin. 200. 
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are in its favor,’ and it has the almost unanimous support of 
authors and writers who have expressed an opinion upon the sub- 
ject.? The objections to it are based upon grounds of policy, 
but the policy of the law certainly does not favor the punishment 
of acts done in a state of insanity. As the nature of insanity 
becomes more definitely fixed, so that it cannot be stretched to 
cover mere passion or depravity, the prejudice against it as a 
defence will doubtless subside and the courts will treat it as any 
other fact negativing guilt. The foregoing citations of authori- 
ties might have been made much fuller, especially in favor of the 
theory requiring of defendant a preponderance of evidence; but 
the cases have been collected time and again by other writers,’ 
sometimes with more industry than discrimination. — It is believed 
that every case throwing any light upon the reasoning in support 
of any one of the various theories has been cited. 


XXVIII. Affirmative Defences— What are they? — There is 
a class of defences entirely different in nature from those which 
have been considered, and which may, in the strictest sense, be 
called affirmative defences, or matters in confession and avoid- 
ance. ‘They are as consistent with guilt as with innocence, and 
as they do notdeny guilt, may be said to admit it. Among these 


were, at common law, former acquittal, former conviction, and 
former attainder, which are all, so far as they are applicable at 
the present time, included under the general term previous 
jeopardy ; pardon was of this class, and so were matters in abate- 
ment. 


Of like character are cases where defendant relies upon 


1 The charge of Judge Cox in the 
Guiteau Case is practically in accord 
with this view, although he speaks of 
the burden being upon the‘defendant, in 
the first instance, to bring forward his 
proofs to overcome the presumption of 
sanity. 10 Fed. Rep. 161. 

22 Bish. Cr. Pr. (3d ed.), sects. 
669-673; 1 Greenl. Ev., sect. 81 c; 1 
Lead. Cr. Cas. (2d ed.) 304; note to The 
State v. Crawford, 14 Am. L, Reg. (N. 8.) 
21 (approved, 2 Cent. L. J. 115); Prof. 
Ordronaux in 1 Cr. L. Mag. 445; note 
to The State v. Redemeier, 1 Cr. L. Mag. 


465, and to The State v. Martin, 3 Id. 
44. Dr. Wharton is not very clear, being 
hampered by the difficulty as to the stat- 
utes in Pennsylvania and other States, 
which provide for a special finding of 
insanity where that is the ground of ac- 
quittal, but he is in substantial accord 
with the above view. See 1 Cr. L. (8th 
ed.), sects. 32, 60-62; Cr. Ev., sects. 336- 
840, and especially sect. 720; Presump- 
tions, 1 Cr. L. Mag. 32. 

3 See 14 Cent. L. J. 2; 16 Id. 282; 
notes in Am, L. Reg. and Cr. L. Mag., 
already referred to. 
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. 


insanity as an existing fact for the purpose of avoiding trial or pun- 
ishment, or seeks to prove non-age in mitigation of punishment. 


XXVIII. Burden of Proof and Amount of Evidence. — From 
the nature of these defences, the burden of proof to establish 
them must be on defendant, and as the reason of the rule requir- 
ing of the prosecution proof beyond a reasonable doubt where it 
has the burden of proof, does not apply where the defendant has 
the burden, he must establish such defence by so much evidence, 
and only so much, as is required to sustain an issue in a civilcase, 
that is, a preponderance of evidence. To require more than that 
would be to put a defendant at a greater disadvantage when life 
or liberty are at stake than where the issue affects property only ; 
to allow him to succeed on less, would be to say that the party 
having the burden could succeed without sustaining it. As to the 
general rule in such cases the authorities are harmonious,’ and 
there is but little conflict in their application to particular cases. 
Thus it has been uniformly held that prior jeopardy must be 
made out by defendant, and the burden of proof is not shifted 
from him when he has merely nfade out a prima facie case.? 

A good illustration of the same principle is found in a Texas 
case as to non-age. In that State there is a statutory provision 
that a person shall not be punished with death for an offence com- 
mitted before the age of seventeen years, and it was held that 
the burden was upon defendant to prove by a preponderance of 
evidence, that he was within the provision. What is said in the 
same connection as to a case where defendant relies upon infancy 
to show want of intent, is not in accordance with the views here- 
tofore suggested on that question, but there is a clear distinction 
between an issue as to defendant’s innocence and one in which 
innocence is not claimed, but defendant asks mitigation of pun- 
ishment on account of immature years. 


XXIX. Licenses, Exceptions, etc., etc. —Some defences of an 
anomalous character arise in prosecutions under statutes regulat- 


11 Bish. Cr. Pr. (3d ed.), sect. erland, 109 Mass. 342; Cobper v. The 
1048; Whart. Cr. Ev., sect. 882; Roscoe State, 47 Ind. 61. 
Cr. Ev. (7th Am. Ed.) 198. 5 Ake v. The State, 6 Texas Ct. App. 
? The Commonwealth v. Daley, 4 3898; s. c., 32 Am. Rep. 586. 
Gray, 209; The Commonwealth v. Suth- 
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ing the conduct of certain business, or the doing of certain acts, 
which it is difficult to classify, and about which the authorities are in 
great conflict. They consist in some privilege or exception claimed 
by defendant as taking his case out of the penal clauses of such 
statutes, and the question is whether it is for the prosecution to 
negative such privilege or exception, or whether it is for defend- 
ant to assume the burden of establishing it. The defence that 
accused had a license, as when he is prosecuted for illegal sale of 
liquor and claims that he was a licensed vendor and therefore 
privileged, evidently does not go to the corpus delicti, for the act 
is the same, whether legal or illegal. For instance, to make out 
the corpus delicti in such case the prosecution has the burden of 
proving that the liquor sold was intoxicating,’ but if it be so, 
the nature of the act is the same whether the vendor have a permit 
or not. Of course such fact has nothing to do with the identity 
of defendantas the criminal, nor has it any bearing upon the ques- 
tion of intent. On the other hand, it is hardly consistent to call 
it an affirmative defence, in confession and avoidance, for, if 
established, it not merely shows that defendant is not punishable, 
but it shows that he committed no wrongful act. 

In the first place, it is often said that the burden of proving an 
exception or privilege is on defendant, when all that is meant is 
that, as it is in many cases difficult to prove a negative, the 
defendant must take the initiative, and if he does not do so a pre- 
sumption will arise that he is not within any exception or privi- 
lege, which presumption will support a conviction.’ These cases, 
therefore, have little bearing on the question of ultimate burden 
of proof, but only relate to the order of introduction of testi- 
mony. And this is more evident from the fact that in such 
cases the exceptions in the statute must be negatived in the plead- 
ing.’ If the matter of the exception is not peculiarly within the 
knowledge of defendant, the prosecution must first introduce 
sufficient evidence to make out a prima facie case. Some 


1 The Commonwealth v. Curran, 119 eson, 45 Mo. 575; 1 Greenl. Ev., sect. 
Mass, 206. 79. 

2 King v. Turner, 5 M. & S. 206; 3 Spieres v. Parker, 1 Term R. 141. 
The State v. Crowell, 25 Me. 171; The * The State v. Hirsch, 45 Mo. 429; 
State v. Lipscomb, 52 Mo, 82;Sheldon v. The Commonwealth v. Samuel, 2 Pick. 
Clark, 1 Juhns. 518; The State v. Rich- 103. 
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authorities, however, state the rule, irrespective of the question 
which party is in better position to take the initiative, to be that 
the defendant relying upon license or authority has the burden of 
proving it,! while other cases as positively hold the contrary.” 
Certainly the more reasonable rule is that the burden of proving 
affirmatively that the act is in violation of law, by negativing 
authority or license,® is upon the prosecution ; but the fact need 
not be proved by direct evidence; it may be inferred from cir- 
cumstances, such as the failure of defendant to show authority, 
when, if it existed, it would be peculiarly within his knowledge.‘ 

There is a principle of statutory construction often applied in 
such cases, to the effect that where an exception is incorporated 
into the enacting clause of a penal statute, that is, incorporated 
into the very description of the offence therein defined, it must be 
negatived by the prosecution, while if it is contained ina separate 
and distinet clause, as ina subsequent act, or section, or provision, 
it is matter of defence to be made out by the accused.® Such a dis- 
tinction, although somewhat technical in application, is founded 
in reason; for the indictment must completely describe the 
offence, which it cannot do without negativing the exception, if it is 


contained in the definition of the defence itself; but if it comes by 
way of proviso or subsequent enactment, it is analogous to a 
personal privilege granted to the persons who are within its terms, 
similar to a general pardon or the privilege of non-age referred 


to in Ake v. The State.6 So it has been held that where the 
offence as described by statute consisted in carrying away logs 
without the consent of the owner, the want of consent must be 


’ Wheat v. The State, 6 Mo. 455; The 


2 Green Cr. L. Rep. 332. But the court 
State v. Edwards, 60 Mo. 490. 


was equally divided as to whether earlier 


* Mehan v. The State, 7 Wis. 670; The 
Commonwealth v. Thurlow, 24 Pick. 874; 
Conyers v. The State, 50 Ga. 103; s. ¢., 
15 Am. Rep. 686; 1 Lead. Cr. Cas. (2d 
ed.) 8308; Whart. Cr. Ev, sect. 342. The 
rule was changed in Massachusetts by 
statute. See The Commonwealth v. Cur- 
ran, 119 Mass, 206. 

3 That this is the correct rule in prin- 
ciple was the unanimous opinion of the 
Supreme Court of New Hampshire in 
The State v. Perkins, 58 N. H. 455; s. ¢., 


cases establishing a different doctrine 
should be overruled. 

* The Commonwealth v. Locke, 114 
Mass. 288. 

> Sedgw. Constr. Stat. 50,93; Potter’s 
Dwarris Stat. 119; 2 Lead. Cr. Cas. 
(2d. ed.) 12; Spieres v. Parker, 1 Term R. 
141; U.S. v. Cook, 17 Wall. 168. 

® 6 Texas Ct. App. 398; s. c., 32 Am. 
Rep. 586, which has been already referred 
to. 
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alleged, and although it is said in a subsequent case that the burden 
was not on prosecution in such a case to prove want of con- 
sent, but on defendant, to show consent.? Yet from the reason- 
ing of the court it is apparent that what is meant is simply that, 
from the nature of the case, prosecution cannot be required to 
prove a negative, but defendant, having the fact within his own 
knowledge, must take the initiative and introduce proof of the 
affirmative, or it will be presumed against him. It by no means 
follows that he must prove such affirmative, like a matterin con- 
fession and avoidance, by a preponderance of evidence. On the 
other hand, where a statute prohibited the sale of intoxicating 
liquors, and in a subsequent section defined the term as including 
all spirituous and vinous liquors, with a proviso that the statute 
should not be construed to prohibit the manufacture and sale of 
wine from fruit grown within the State, it was held that in a 
prosecution for selling wine the State need not allege nor. prove 
that it was not manufactured from native fruit.* So, also, in 
prosecutions for bigamy it is held that the indictment and proof 
for prosecution need not negative the exceptions as to absence, 
etc., usually contained in provisos or subsequent sections of the 
statute describing the offence,‘ but if the exceptions are incor- 
porated into the enacting clause, they must be negatived.® 

But here, again, difficulty arises. When the prosecution has 
proved the prior marriage, the presumption is that it continued 
at the date of the second marriage, and the defendant, if he 
relies upon a divorce, for instance, ought to introduce evidence 
of it; but the fact of such divorce is not, evidently, an affirma- 
tive defence, but merely a fact negativing the corpus delicti, 
and, in reason, the burden of proof must remain on prosecution 
to make out a subsisting marriage at the date of contracting the 


' Little v. Thompson, 2 Me. 228. And The State v. Curley, 33 Iowa, 359. And 
see as illustrating same point, Smith v. see, tosame effect, Colson v. The State, 
Moore, 6 Me. 274; The Commonwealth 7 Blackf. 590. 

v. Maxwell, 2 Pick. 188; Conyers v. The * The State v. Williams, 20 Iowa, 98; 
State, 50 Ga. 103; s. c., 15 Am. Rep. 686. Stanglein v. The State, 17 Ohio St. 453; 

2 The State ». Whittier, 21 Me. 341, Murray v. Reg., 7 Q. B. 700. 

348. 5 Fleming v. The People, 27 N. Y. 
3 The State v. Stapp, 29 Iowa, 551; 3829; The State v. Johnson, 12 Minn. 476. 
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second one. Yet in Massachusetts’ it has been held that the 
burden is upon defendant in such case, but an examination of the 
opinion will show that all the court mean is that the defendant, 
having peculiar means of knowledge as to the affirmative fact, 
must first introduce proof, and that it is not for the prosecution, 
in the first instance, to negative the fact of a divorce. 

If any uniform rule can be safely laid down in these cases, it 
must be one which makes the burden of proof rest upon the 
party who has the affirmative of the issue under the pleadings, 
so that, where it is necessary in the indictment to aver the non- 
existence of a fact in order to properly charge the crime 
described in the statute, the burden of proof, in the proper 
sense of the term, is on the prosecution, although, in view of 
the circumstances, it may in some cases be presumed that the 
fact does not exist unless some proof of its existence is offered 
by defendant; but, if the crime can be fully charged without 
referring to such fact, it is to be treated as an affirmative defence 
given the party by statute, which he has the burden of proving. 


XXX. Jn Conclusion. —If it is thought that in the foregoing 
article too much effort is made to bend the authorities to support 
a cast iron rule, instead of ascertaining as to each class of cases 
what is the conclusion of expediency and the result reached by 
a majority of the courts, it can be said that questions of this 
kind cannot be settled until the principle is found which governs 
them; and until the rule required by such principle is followed, 
there can be nothing but discord and uncertainty. In a very 
large majority of the States in which any of the points discussed 
in this article have been decided, at least one of them has been. 
settled in accordance with what is here considered the correct 
rule, and such rule is laid down in terms which almost conclu- 
sively cover the other points and decide them, if logically applied. 
But as to which points fall under the rule and which do not, 
there is no harmony whatever among the adjudicated cases. For 
instance, to recapitulate authorities already cited, alibi is, in 
Ohio, held not to be an affirmative defence, and it is said that 


1 The Commonwealth v. Boyer, 7 Allen, 306. 
VOL. XVII 60 
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the burden of proof is not shifted to defendant when he seeks 
to establish it, while self-defence is considered affirmative matter, 
to be made out by defendant by a preponderance of proof ; so 
it is, also, as to these two matters, in Pennsylvania, while in 
Iowa, as to each, exactly the reverse is decided. In Illinois, the 
chastity of prosecutrix in seduction is the presumption, to be 
overcome by defendant only by a preponderance of evidence, 
while the presumption of sanjty does not throw on defendant 
the burden of proving insanity. In California, exactly opposite 
conclusions are reached. In Missouri, it is considered that if 
defendant relies upon insanity he must make it out by a pre- 
ponderance of evidence; but if he relies upon self-defence, the 
State must prove beyond a reasonable doubt that no such justifi- 
cation existed. 

The writer ventures a statement which is difficult, in the nature 
of things, to prove, but which he believes will be found substan- 
tiated by an examination of authorities; that is, that where the 
correct rule (as he considers it) has once been adopted in any 
State as to any of these points, it has afterwards almost invari- 
ably been followed as to all others, except where the court has 
been hampered as to any particular point by previous contrary 
decisions. In other words, he believes that the law on this sub- 
ject is in a progressive state; and that the true rule is being 
developed and extended further and further, and will in the end 
prevail everywhere. For example, in the early English cases, 
so far as there was any rule as to burden of proof where defend- 
ant relied upon insanity, it was that he must make it out to the 
entire satisfaction of the jury.’ In this country the only cases 
holding substantially the same rule are early ones in two of the 
oldest States.? In Pennsylvania the early rule was that the proof 
must be satisfactory,? which expression was explained subse- 
quently to mean by a preponderance of evidence,* and has finally 
been abandoned and the rule of mere preponderance adopted; * 


1 McNaghten’s Case, 10 Cl. & Fin. 76 Pa. St. 414, 424, citing a case decided 
200. in 1847. 
2 The State v. Pratt, 1 Houst. Cr. Cas. 4 Meyers v. The Commonwealth, 83 
(Del.) 269; The State ». Spencer, 1 Zab. Pa. St. 181, 141. 
(N. J.) 196. 5 Coyle v. The Commonwealth, 15 
3 See Ortwein v. The Commonwealth, Cent. L. J. 413. 
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and the question of self-defence was decided the same way; ' 
while the question as to alibi, arising much more recently, bas 
been decided according tu the rule that the burden of proof 
remains on the State throughout.’ In Ohio, there has been the 
same progress as to insanity from the early rule requiring satis- 
factory evidence® to the one of preponderating evidence,‘ while 
the correct doctrine as to alibi is new.’ In lowa, the correct 
conclusion as to self-defence® and possession of stolen prop- 
erty’ was not clearly reached until the court had committed 
itself the other way as to alii,’ insanity,?and chastity.” In 
Michigan, the correct rule having been first adopted as to self- 
defence," was applied without hesitation to insanity * and alidi.™ 
Similar results followed in Illinois * and Indiana” from the early 
formulation of correct principles. In Massachusetts the unfor- 


tunate bias in the York and Webster cases kept the matter in 
confusion, but the correct rule has been established on nearly 
every point except insanity,” and the later decision as to idiocy “ 


promises uniformity in that respect also. 
These illustrations may not prove beyond a reasonable doubt 


1 The Commonwealth »v. Drum, 58 
Pa. St. 9, 22. 

2 Turner v. The Commonwealth, 83 
Pa. St. 131, 141. 

3 Clark v. The State, 12 Ohio, 483, 
495 (1843); Farrer v. The State, 2 Ohio 
St. 64, 69 (1853). 

4 Loeffner v. The State, 10 Ohio St. 
598, 616 (1858); Bond v. The State, 23 
Ohio St. 349, 357 (1872). 

5 Toler v. The State, 16 Ohio St. 583 
(1866). But the court subsequently went 
wrong on self-defence. Silons v. The 
State, 22 Ohio St. 90 (1871). 

6 The State v. Porter, 34 Iowa, 131 
(1871). The court had touched the point 
in an earlier case, Tweedy v. The State, 
5 Iowa, 433 (1857), but it there followed 
the error of the York Case in Massachu- 
setts. 

™ The State v. Richart, 57 Iowa, 245 
(1881). 

8 The State v. Vincent, 24 Iowa, 570 
(1868). In the latest case as to alibi the 


position of the court is vigorously at- 
tacked in a dissenting opinion of two 
judges. The State v. Hamilton, 57 Iowa, 
596 (1881). 

* The State v. Felter, 32 Iowa, 49 
(1871). 

1 Andre v. The State, 5 Iowa, 389 
(1857). 

™ Maher v. The People, 10 Mich. 212 
(1862). 

12 The People v. Garbutt, 17 Mich. 9 
(1868). 

% Sullivan v. The People, 31 Mich. 1 
(1875). 

“ Hopps v. The People, 31 Ill. 385 
(1863), overruling Fisher v. The People, 
23 Lil, 28% (1860). 

% French v. The State, 12 Ind. 670 
(1859). 

16 The Commonwealth v. Eddy, 7 Gray, 
583 (1856). 

" The Commonwealth v. Heatb, 11 
Gray, 303 (1858). 
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the truth of the statement as to progressive development, but 
they are so exceedingly suggestive that they certainly raise a 
presumption which it will be difficult to overcome, and strongly 
corroborative evidence is found in the fact that all recent writers 
in regard to the question as relating to insanity, which is perhaps 
a point still most in doubt on the authorities, agree as to the 
present tendency. 


Emirs McCraw. 
Iowa Ciry. 
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PROFESSOR POMEROY AND THE UNITED STATES 
SUPREME COURT. — HIS ARRAIGNMENT OF IT NOT 
JUSTIFIED. 


No one questions either the tight or duty of lawyers or citizens 
to criticise or examine the judgment of the court of last re- 
sort ** which is opposed to the common convictions of the legal 
profession, and shocks the moral sense of the nation, which is 
fraught with the gravest consequences of injustice and wrong; 
which departs from well settled and fundamental principles, and 
which disregards a long and unbroken line of precedents ;’’ and 
such is the arraignment by Professor Pomeroy of the recent 
decisions of the Supreme Court of the United States in the «* Vir- 
ginia and Louisiana cases,’’ in an elaborate article in the Sep- 
tember-October number (1883) of the Amertcan Law Review. 
And no one is more competent to make such criticism and ex- 
amination, or better entitled to a respectful hearing than Profes- 
sor Pomeroy. Nevertheless the great name of the critic (no 
more than that of the exalted tribunal which he arraigns and 
which he admits ‘‘ has, during its whole past history, been en- 
titled to the allegiance and admiration of every American ’’) 
must not unduly overawe us, and he should be required to ‘* make 
out his case,’’ as though he were among the humblest of his pro- 
fessional brethren. And if he has failed in substantially sup- 
porting the grave charges he has seen proper to make, and if it 
appears that his condemnation is not only unjust but gratuitous, 
and that his denunciations should have been against the peoples 
of those great States instead of the Supreme Court, — who could 
only consider the controversy in its legal aspect, —then his in- 
dictment falls to the ground, and we must continue the ‘ allegi- 
ance ’’ to the arraigned court, to which, as he himself says, it has 


always, during its past history, been entitled. ‘+ To the law then 
and the testimony.’’ 
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I. It is apparent and manifest, at the very opening of Mr. 
Pomeroy’s article that he has a preconceived bias as to the pow- 
ers of the ** general government.’’ He postulates ‘‘a power 
to prevent the national disgrace of a deliberate, intentional, 
avowed repudiation of its solemn obligations and pledges of 
credit by any of the individual States.’’ No such power is either 
expressly or impliedly given by the constitution, nor has it even 
been invoked except in those cases; nor has such action of 
** individual States’’ (if there be*any who have so acted), been 
heretofore considered a ‘* national disgrace’’ any more than the 
repudiation of his debt by a citizen of a State was a ‘* disgrace 
to the State.’’ Indeed, the views of Mr. Pomeroy as to status 
and autonomy of a State seem to be very much after the poli- 
tical doctrine (not of course the legal opinion) of the late Presi- 
dent Lincoln, who humorously claimed that the States were 
related to the United States as the counties in a State were to a 
State, — a doctrine at which Mr. Pomeroy would probably revolt 


under any circumstances except the ‘‘ preventing’’ of repudia- 
tion. 


II. Again he suggests that ‘‘ the supreme and exclusive control 
of the general government over foreign relations may include, as 
a necessary consequence, the incidental and subordinate power to 
repress or prevent those acts of individual States by which our 
foreign relations would be disturbed,’’ and which, eonceding that 
this ‘* source of power has, as yet been little resorted to,’’ is 
nevertheless ‘* fruitful of most important and salutary results.” 
If so thoughtful a student of constitutional law as Mr. Pomeroy 
is capable of evolving such a conclusion out of any of the powers 
granted by the constitution to the,Congress or the executive, as 
the one above set forth, there should be great charity extended 
to the Supreme Court for errors of interpretation which are com- 
paratively venial. Take the case put by him, — ‘: States refus- 
ing to fulfil their obligations to foreign creditors; for these acts 
the federal government is responsible to the foreign power, and 
cannot evade the responsibility by asserting its want of control 
over the States.”” What would the veteran statesman who pre- 
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sides over the State Department think of such a claim made upon 
his government, and how would he ‘* evade ’’ its responsibility ? 
If he should condescend to make any answer, it could only be by 
disclaiming any actual or technical guardianship over the States 
about their private affairs, and cite the ‘* foreign power ”’ to the 
first and second articles of the constitution, as containing the 
limits both of power and of responsibility. Foreign, or domes- 
tic creditors, when they make contracts with States or individual | 
citizens of States, have regard to the standing and credit of such 
States or citizens, in the commercial world, and have never 
dreamed of looking to the government of the United States, who 
has neither powers nor duties with regard to them ; and no more 
responsibility for them than for the national debt of England. 


IIT. But the most singular position of all those assumed by 
Mr. Pomeroy in this remarkable arraignment is that based. upon 
the political complexion of the court or the party proclivities 
of its members. After paying a glowing tribute to the judicial 
integrity of ‘* Democratic ’’ judges, and the patriotic votes” 
of ** Southern judges’? — (also Democratic) — he gives an his- 
torical resumé of the organization of the Republican party, — 
boasts of its violations of the constitution in attempting the 
restricting of slavery to the States where it already existed, — 
(‘‘as but the legitimate consequence of the general idea of 
nationality ’’): points with pride to ‘‘ the important measures 
of the government, the emancipation proclamation (which Lin- 
coln himself only justified as a war measure very reluctantly, 
and Johnson thought necessary to be ratified by the States in 
order to its legal efficacy): the civil rights bill (denounced at 
the time by Republicans as unconstitutional and recently declared 
void): the reconstruction acts in which he admits Sumner and 
Stevens pushed this (national) theory ‘* far beyond its true mean- 
ing: ’’ the conditions imposed upon the ‘ readmission’’ of the 
seceding States to their normal position (apparently admitting 
that the seceded States ‘* went out ’’ and had to submit to terms 
to ‘get back’’)—all these were planned and carried into 
operation as its (7.e., the ‘* national theory’s ’’) legitimate and 
necessary results; and finally ‘‘in order that the national prin- 
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ciple (whatever that may mean) might be rendered inviolable, 
it was definitely expressed and incorporated into the constitution 
by the XIIT., XTV. and XV. amendments (which in his opinion 
introduced no new principle into the constitution); he closes by 
saying that **such changes have been made in the Supreme 
Court, by death and resignation, that all its members, with the 
single exception of Mr. Justice Field, are now and for some time 
have been Republicans,’’ and adds naively, ‘* We should nat- 
-urally expect that a court so constituted would maintain in all 
its integrity and with all its consequences the national theory of 
constitutional interpretation, upon which the Republican party 
was founded; hut that this expectation has not been fully real- 
ized,’’ and, after a rambling episode concerning the old judicial 
controversy between the Supreme Court of Ohio and that of the 
United States (considerably irrelevant to the issue), and after 
badgering the great ‘* national court’’ for ‘* discriminating ”’ 
decisions in Congressional legislation ‘* protecting negroes,’’ he 
exultingly quotes a passage from the ‘‘admirable dissenting 
opinion of Mr. Justice Harlan’’ in the Louisiana cases (which 
is mainly an incoherent wail at the helplessness of bondholders 
after attempting to prostitute the courts to their purposes in 
violating the constitution, and failing in it), and ends this tirade 
(very unworthy of a ‘* thoughtful student of constitutional law ”’ ) 
by threatening the august tribunal of ‘the Union’’ with the 
political vengeance of the people of the United States, who 
«* will hold the Republican party itself responsible for such here- 
sies of constitutional interpretation, and will sweep that party 
from its position of power.”’ 

It was reserved for Professor Pomeroy, author of a work on 
constitutional law, and other legal works of deserved merit, — 
co-laborer with Story in the field of equity jurisprudence, and 
professor of municipal law in the University of California — to 
be the leader and champion of a creed never before avowed be- 
yond the precincts of political demagoguery, that the decisions 
of a court shall be in accord with the political tenets of the party 
to which its members belong. There has been a popular tradi- 
tion that justice stood with bandaged eyes holding equal scales, 

not knowing the ‘ politics’? of plaintiff or defendant, and 
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having no regard for the consequences upon political parties, or 
whether they should be swept from or into positions of power, — 
because of the judicial interpretation of law. If our courts are 
to be the mere channels for the promulgation of party creeds, 
even though limited to the subjects of constitutional law, then the 
oaths of the judges should be allegiance to the party and not to 
the constitution of the United States. Even “* Democratic ’’ 
judges, by his admission, have construed the law without partfsan 
bias, and surely the *‘ grand old party’’ of the Union will not 
be outdone on the point of integrity. The ** earnestness of a 
profound conviction ’’ has been too strong for our learned critic 
and has carried him off his feet; and he will thank us for disa- 
vowing fer him the hastiness of these utterances. 


IV. Another ‘* disturbing element’’ in the mind of our critic 
is the baseless fear of the encouragement given to ‘* the theo- 
ries maintained by the Socialists and Communists of France and 
Germany,’’ by the conclusions reached by the Supreme Court 
of the United States in the Elevator Case.’ These con- 
clusions are merely that a State Legislature may regulate 
the conduct and charges of persons or corporations doing 
business in the State of a public nature in the interests of the 
public, and second, that such regulation does not deprive them 
of property without due process of law, and is not obnoxious 
to any prohibition of the federal constitution. Certainly, 
there is nothing startling in these conclusions, nor is there any- 
thing novel in the doctrine. Nearly all the States have practi- 
cally asserted the power, and have enforced it, usually without 
question, for a great many years. The apprehension that the 
power is susceptible of abuse may be removed by the assurance 
that legislatures, like common people, will not knowingly preju- 
dice the prosperity of their own State by acts of gross wrong or 
injustice, and in case of prostituting such power to purposes of 
oppression, there are remedies independently of the constitution 
of the United States (which, by the way, was not intended to be 
the panacea for all ills) of undoubted efficacy in the sense of jus- 
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tice of the people, which may always be safely appealed to in 
this great land, —notwithstanding Mr. Pomeroy’s premonitions 
of our degeneracy. The court neither ‘ unconsciously ’”’ nor 
** unintentionally ’’ gave the least countenance or sanction to the 
destructive theories of communists. There has never been in 
this country such indorsement of these theories as even to call 
public attention to them beyond ridiculing them. The critic’s 
dream ‘‘ of a great battle with this communistic spirit,’’ to be 
** fought and either won or lost in the Supreme Court of the 
United States,’’ is altogether phantasmagorical. Such theories in 
a country like this, where there is no bound placed upon strug- 
gle or attainment, and where all have an equal opportunity of 
achieving, to the extent of their capacity or ability, are merely 
mocked at. Such a struggle could hardly go beyond the local 
hustings of a ward meeting. 

And now, having referred thus briefly to the trappings of the 
somewhat conglomerate article of our critic, we come to his 
theory of the constitutional interpretation to be applied to the 
decisions themselves, —which, by the way, is the only thing to 
be seriously considered, for although his ‘* large mode of treat- 
ment’’ in the article was entertaining, it was considerably mislead- 
ing, — especially as we cannot agree that the dissenting opinions 
of Harlan and Field furnish either a ‘‘ complete’’ or ‘ over- 
whelming,’’ or in fact any answer to the position of the court 
in these cases. How is it that dissenting opinions are always of 
‘* crushing force in their reasoning,’’ impregnable upon princi- 
ple in their conclusions,’’ and ‘‘ manly and indignant in their 
protests 

It is also due to say, by way of preface, that no attempt will 
be made either to justify or extenuate, or ‘ palliate or deny ”’ 
the ‘‘ atrocious crime’’ charged upon the venerable States of 
Virginia and Louisiana. This must necessarily be left to them 
and their antagonists, and to posterity. The court did neither 
‘* practically ’’ nor ‘‘unintentionally ’’ sanction the course or 
policy of those States, nor do we. We leave that to them and to 
history. Neither shall we quarrel with the ‘* States of the 
American Union’’ as to ‘their punctiliousness with respect to 
their sovereignty ,’’— more especially after a ‘* thoughtful study ”” 
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of Mr. Pomeroy’s article. Heretofore we were so fascinated by 
the very persuasive periods of Chief Justice Jay in the Chisholm 
Case,! with its long series of **becauses,’’ chief of which is ‘*because 
it (the extension of the judiciary power of the United States) 
brings into action and enforces the great and glorious principle 
that the people are the sovereign of this country,’’—that we 
were inclined to blame the somewhat peremptory action of our 
forefathers in immediately demanding an amendment to the 
constitution withdrawing such jurisdiction (as was asserted by 
the court in the Chisholm Case), which was proposed at the next 
Congress and promptly ratified by the States. We are now ready 
to admit not only that ‘‘ we are not wiser than our fathers,’’ but 
that they, about the time of the Revolutionary period, were de- 
veloped grandly in foresight and sagacity, and must have been 
(as they claimed to be) assisted by the divine guidance. 

It is difficult to gather from the article what Mr. Pomeroy’s 
views of constitutional interpretation are — notwithstanding he 
is deservedly noted for the clearness and precision of his state- 
ments when writing more deliberately — but they will probably 
appear with more of justice to him by stating his theory of the 
doctrine of the court, since the accession of Chief Justice Waite, 
and his objections to it, supplemented by indications of what he 
holds to be the true doctrine. 

He says that the rationale of the court’s system of interpreta- 
tion is about this: ‘*It is an old and well settled doctrine, that 
whenever a government, acting within the scope of its powers, 
has made a legislative concession or grant of rights, powers, or 
privileges to private persons, the terms of such grant must be 
strictly and narrowly interpreted against the grantees, and in 
favor of the government. No rights, powers, or privileges are 
to be conferred on the grantees, and no restrictions or limitations 
imposed on the government by mere implication; whatever is 
conferred on the one or imposed on the other, must be expressed 
in the very terms of the grant. ‘* The Supreme Court (7.e., a 
majority of the present judges) has extended this doctrine to 
the express limitations upon governmental power contained in 


' Chisholm v. Georgia, 2 Dallas, at p. 479. 
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the federal constitution in this way. It assumes that ‘the 
government of the United States and of the several States pos- 
sess inherent powers; in the absence of the limitations contained 
in the federal constitution their powers would be absolute; these 
limitations are imposed by the governments themselves upon 
themselves ; they are voluntary concessions which the govern- 
ments have made, voluntary restraints which they have placed 
upon the exercise of their own sovereign attributes ; they are in 
the nature of voluntary grants of rights and privileges conferred 
by a government upon its own private citizens. Being of such 
a nature, these express limitations of the constitution, like the 
ordinary grant of franchises to private persons, should be 
strictly and narrowly construed in favor of the government. 
Nothing should be added to their express and literal terms by 
implication or inference ; nothing has been surrendered by the 
government other than what is contained in the very language of 
the express limitations.” 

If this statement of the doctrine of the court is a fair one, not 
only lawyers but ‘* intelligent laymen’’ would join the critic in 
denouncing it. But the fact is, strange as this may appear, this 
is only Mr. Pomeroy’s man of straw, which he very indignantly 
proceeds to knock to pieces — as a less able man might easily do. 
There is not a case reported from that court, from its organiza- 
tion until this day, which furnishes any part of the foundation or 
framework of any‘such doctrine, or anything even approximat- 
ing to it; and we challenge Mr. Pomeroy to support his assertion 
either by ‘a large mode of treatment,’’ or by a detailed pre- 
sentation of the cases based upon such a doctrine. Whatever 
else may be said of the court, as now constituted, its ability can- 
not be questioned, and such lawyers as Miller, Bradley, Gray, 
Field, and Matthews could hardly afford to dishonor their intelli- 
gence by acceding to such a doctrine, even if supported by so 
great a lawyer as the chief justice. They have not done so, nor 
has the chief justice, nor would a student (*‘* general or profes- 
sional’’) of ** Pomeroy’s Introduction to the Constitutional Law 
of the United States,’’ tolerate the advocacy of such a doctrine 
patiently. It was less than useless to expose such a fallacy, for 
it was the fallacy of Mr. Pomeroy and not of the court. Mr. 
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Pomeroy’s own theory of constitutional interpretation, appearing 
‘upon the slightest examination of the princlples which actually 
underlie our government,”’ is, so far as I comprehend it, about 
this: ‘‘ Upon the same grounds that the ordinary grants of 
powers and franchises made by Congress or by a State Legisla- 
ture should be construed strictly in favor of the government; 
the limitations upon these governments contained in the federal 
constitution should be construed largely and liberally in favor of 
private rights, and stringently against the scope and extent of 
governmental powers. In the one case the grant is made by a 
government possessing some delegated powers, so that it stands in 
a position of supremacy towards the grantees ; in the other case 
the grant is made by the absolute sovereign — the people — to an 
agent which that sovereign creates, and endows with a portion of 
its own attributes. Neither the government of the Union, nor 
those of the States possess any inherent powers, and much less 
are they sovereign. Sovereignty alone resides in the people, not 
as a mere mass of isolated individuals, but in their organic char- 
acter as a body politic. The affirmative grants of power to the 
government are made by this sovereign; the limitations of power 
are imposed upon the government by the same sovereign, for the 
protection of the individual persons of whom it is composed.”’ 
In ‘‘ applying these principles’’ he educes these conclusions: 
‘** That the express limitations of the governments found in the 
constitution are in no sense restrictions voluntarily imposed by 
themselves, 7.e., the governments, upon their own powers. As 
the governments in this country have no self-existence, and pos- 
sess no inherent powers, they can neither grant powers to them- 
selves nor place any limitations upon those which they do possess. 
They are the agents and creatures of the organic politic society, 
which is alone absolutely sovereign; these powers are all dele- 
gated by that sovereigh; the limitations upon that power are all 
imposed by that sovereign. Both the affirmative grants and the 
negative restraints are intended to promote the welfare, prosper- 
ity, freedom, and happiness of the private citizens, who, as indi- 
viduals, made up that aggregate which, regarded as an organic | 
unit, constitutes the sovereign body politic — since this is the 
final object of all just government.”’ 
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All ‘+ thoughtful students of constitutional law ’’ will indorse 
and applaud this theory — being in the interest of the people, 
which as the ** organic political society ’’ is ** alone absolutely soy- 
ereign,’’ — except possibly those belonging to the extreme * na- 
tional theory ’’ school of interpretation, of whom certainly Mr, 
Pomeroy is not one. It would, as we believe, be satisfactory to 
Calhoun, and the truth is it sounds a good deal like the teachings 
of Calhoun and Jefferson— more than those of Marshall and 
Webster, although Marshall was as far from holding that the States 
are under federal guardianship and tutelage as were Calhoun and 
Taney, and Jay and Marshall and Taney and Chase are as justly 
chargeable with ** heresies of constitutional interpretation,’’ — 
if it be **heresy’’ to follow Mr. Pomeroy’s theory of inter- 
‘pretation, as above formulated from his own article, — as is Mr. 
Chief Justice Waite and his majority associates. 

Let us, therefore, apply these principles (indorsed by Mr. 
Pomeroy) to the Virginia and Louisiana cases under review. 
We will assume, with him, that the federal government possesses 
no inherent powers and can neither grant powers to itself nor 
place any limitations upon those which it possesses. It is the 
creature and agent of the organic political society (the people) 
which is alone absolutely sovereign. 

To which we may add from Judge Cooley: ' ** The government 
of the United States is one of enumerated powers, the national con- 
stitution being the instrument which specifies them, and in which 
authority should be found for the exercise of any national power 
which the national government assumes to possess. In this 
respect it differs from the constitution of the several States, 
which are not grants of powers to the States, but which appor- 
tion and impose restrictions upon the powers which the States 
(é.e., the political body of the people) inherently possess.”’ 

Now, the ‘‘ observations upon the prevailing opinions’’ of our 
critic are relatively brief, being only ten or twelve pages of his 
fifty page article, and even these are overstrained and farfetched. 
He especially objects to the finding of an analogy between the sit- 
uation of the State and that of every ordinary debtor, and broadly 


’ Cooley’s Constitutional Limitations (4th ed.), marg. p. 9. 
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asserts ‘* there is no analogy whatever,’’ and puts the case of a 
statute reciting that forgeries and fraud are frequent in the 
execution of promissory notes, and enacting that all makers 
are prohibited from paying them until judgment recovered, 
and that then the maker should pay whenever he had the funds 
convenient, which he claims would furnish an exact analogy to 
the Virginia statutes of 1882. We submit, without argument, 
the analogy of the chief justice, and the ‘‘ exact analogy’’ of 
Mr. Pomeroy. 

He also complains of the position of the court that the Virginia 
statute of 1882 requires no new issues to be tried or decided, 
and says ‘‘under the earlier legislation no issues at all would 
necessarily arise.’’ If the recital of the statute is not a deliber- 
ate lie, would not the genuineness be an issue, as well under the 
statute of 1871 as that of 1882? 

Next he complains of the expense of suing on $3 coupons. If 
aman insists on the luxury of suing a man twice a year for his 
interest on a $100 bond ** on principle,’’ he ought to be willing 
to pay for it. 

Next he assumes that the whole legislation is based upon the 


intentional neglect of the State to fulfil the main obligation of 
the contract, which he charitably concludes the prevailing opinion 
‘‘overlooked.’’ It would have been more lawyerlike if Mr. 
Pomeroy had not ‘‘ overlooked’? the folly of stating a suspicion 
as an ‘* obvious fact.”’ 

Next, he discusses ‘* what is the impairing the obligation of a 


contract,’’ and he admits there is some conflict of decision, but 
undertakes to clear up the ‘‘confusion’’ by discriminating be- 
tween the two meanings which may be given to the word ‘ rem- 
edy,’’ thus: ‘* That word may refer to and describe, First, the 
sanctioning right by which the observance of a contract is made 
something more than voluntary; or, second, it may mean the 
mere modes and methods of procedure by which the sanctioning 
right is made available.’’ He then claims that the decisions of 
the Supreme Court prior to the two.under review, ‘‘ when they 
speak of the remedy being changed without impairing the obli- 
gation of contracts, use the word in the second sense above 
stated,’’ and that the ‘* result’’ of these decisions is that “a 
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party may demand that substantially the same sanctioning or 
remedial right appropriate to his contract when it was entered 
into shall be accorded to him when it is broken.’’ He then de- 
duces from this that the bondholders are entitled to have their 
contract specifically enforced against Virginia. If this class of 
contracts comes under any head of remedy discussed by Mr. 
Pomeroy in his great work on ‘* Specific Performance of Con- 
tracts,’’ we should be grateful if he will refer us to the chapter 
and page, and we will submit to be judged by his treatise, but not 
by his essay.’’ He cites, but does not ‘ multiply ’’ cases from 
federal and State courts, concerning the remedy as a part of the 
obligation, which of course nobody denies. And on this point 
he might have added the result of all the cases by Judge Cooley :! 
‘* Whatever belongs merely to the remedy, may be al- 
tered according to the will of the State, provided the alteration 
does not impair the obligation of the contract; and it does. not 
impair it provided it leaves the parties a substantial remedy ac- 
cording to the course of justice as it existed at the time the contract 
was made.”’ 

Having disposed of the Virginia case in this summary way, 
he declines even to discuss the Louisiana case, but proceeds to 
**demonstrate that the conclusions of the court are vitally 
erroneous.’’ To sustain this somewhat startling assertion he 
gravely quotes the second section of the sixth article of the United 
States Constitution that ‘‘ this constitution and the laws of the 
United States which shall be made in pursuance thereof, shall be 
the supremelaw of the land (the italics are his), and the judges in 
every State shall be bound thereby, anything in the constitution 
or laws of any State to the contrary notwithstanding (italics also 
his), and then exultingly and dogmatically contradicts the expres- 
sions of the chief justice that State officers ‘‘ owe a duty to the 
State alone,’’ that ‘‘they are ultimately responsible in law to 
the State alone,’’ that ‘‘they can only act as the State directs 
them to act, and hold as the State allows them to hold,’’ ete. 
For a moment, and because of the impetuousness of the on- 
slaught, we ‘*found ourselves bewildered,’”’ like Mr. Justice 
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Field, and ‘* almost’’ dumbfounded, like Mr. Justice Harlan; 
but when we recovered the use of our faculties we discov- 
ered that neither the constitulion nor laws of Louisiana had 
violated the supreme lawof the land (which prohibits States from 
impairing the obligation of contracts), at least according to the 
‘«* prevailing opinion; ’’ or, at all events, this point was neither 
necessarily involved, nor in fact decided ; but it was decided that 
for a breach of its contract by a State, no remedy is provided 
by the constitution of the United States against the State itself ; 
that a suit to compel the officers of a State to do the acts which 
constitute a performance of its contract by the State, is a suit 
against the State itself; thatif the State furnishes a remedy by 
process against itself or its officers, that process may be pursued, 
because it has consented to submit itself to that extent to the 
jurisdiction of the courts; but if it chooses to withdraw its con- 
sent by a repeal of all remedies, it is restored to the immunity 
from suit, which belongs to it as a political community, responsi- 
ble, in that particular to no superior ; and this legal bulwark, set 
up by Mr. Justice Matthews, is impregnable to all legal assaults. 
‘And therefore, the ‘* observations’’ of the chief justice, as 
to the duty and liability of State officers, were very correctly 
stated by him, and he no more justifies secession, nor denies 
subordination of the State and its administrative machinery 
to the constitution of the United States, in the cases where it 
has paramount authority, than do the decisions of Marshall and 
Chase on kindred subjects. The cases cited where the constitu- 
tion had been violated have no application, unless Mr. Pomeroy’s 
essay is to overrule the decisions of the Supreme Court of the 
United States, although sustained neither by principle nor author- 
ity, while the decision of the great court is strongly sustained by 
both. 

Of course, the court declined to ‘* control the conduct of the 
State officers,’’ in a case where it held that the State had im- 
munity from suit. It was only on the assumption of violation 
and disregarding this immunity that the relief was claimed, 
but Mr. Pomeroy seems to ignore the holding of the court, 


and clamors for the relief being grantable, the opinion of 
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the court to the contrary notwithstanding. This looks like 
trifling. 

Mr. Pomeroy’s partisanship seems to have reached its climax in 
his attempt to draw a parallel between the position of the court 
and that of Charles the First of England in his contest with the 
English Parliament, in which he asserted that all governmental 
power was held supremely and absolutely by himself, through 
divine right by gift from God. Has the court asserted this pre- 
rogative, in these cases, for itself or for the United States? or 
has it not rather recognized and asserted the principles upon 
which the Commonwealth under Cromwell was _ established, 
** which is the embodiment of exactly the opposite conceptions?”’ 
Why should Mr. Pomeroy compromise his own great reputation 
for learning, justness and fairness by such inanity — as obviously 
unjustified, as he assumes the preamble to be, of the Virginia 
statute of 1882? 

The just conclusion of the whole matter is that the decisions 
reviewed are not fairly chargeable with the wholesale condemna- 
tion passed upon them by our critic, and that none of the former 
decisions of the court are applicable to the cases decided, and 
that the legislation under review (however ‘* cynicalin manner’’) 
does not violate the constitutional prohibition against the impair- 
ing the obligations of a contract by a State; or, if it does, then 
the State is liable to suit contrary to the constitution; that they 
are plainly distinguishable from all prior precedents; and that 
the refusal to control the conduct of the State officers, under the 
legal circumstances of the case, was not only warranted by the 
constitution, but was by it imperatively required of them. 

No single count of this indictment has been sustained. The 
court has not ** pronounced a judgment which is opposed to the 
common conviction of the legal profession ’’ (but only the ‘* con- 
victions of’? Mr. Pomeroy, and Justices Field and Harlan); it 
does not ‘* shock the moral sense of the nation’’ (for ‘* the na- 
tion’’ is not morally responsible for Virginia and Louisiana) ; 
it is not ** fraught with the gravest consequences of injustice 
and wrong’”’ (unless it is ‘* wrong’’ for the court to obey the 
constitution rather than political creeds); and it does not ‘ dis- 
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regard a long and unbroken line of precedents,’’ nor any prece- 
dent ever before made in anywise applicable to it; nor has it 
departed from fundamental principles.”’ 

Nor has the court ‘* abrogated ’’ its high powers (whatever that 
may mean); nor has it, in any manner, sanctioned or justified 
**repudiation.’’ Its only offénce is that it decided these cases as 
judges, and not as Republicans. 


James F. Mister. 
Kansas City, Mo. 
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MANUAL UPON THE SEARCHING OF RECORDS AND THE PREPARATION OF AB- 
STRACTS OF TITLE TO REAL PROPERTY. By M. E. CurweEN. Revised, En- 
larged, ete. By W.H.Wutrraker. Cincinnati: Robert Clarke & Co. 1883, 
(Second edition.) 

The purpose of this work, as stated in the preface, is ‘* to show how 
an abstract of title ought to be made, to notice the usual questions of law 
and doctrines of equity that arise in examining titles, and to refer briefly 
to the common sources of information for the fuller elucidation of the 
law.’’ As far as the directions as to the method of examining titles, 
contained in this manual —and manual is all it professes to be —are 
concerned, these are given in a very systematic and business-like 
manner, and comprehend in a very readable form all the points required 
by an investigator in the course of his examination of a title, For a 
lawyer, however, passing upon the validity of a record title the book is 
not, perhaps, of much value; for the authorities cited are necessarily 
meagre, and the States to which reference is made are only those of 
Alabama, Colorado, Georgia, Illinois, Indiana, lowa, Kansas, Kentucky, 
Michigan, Minnesota, Nebraska, New York, Ohio, Pennsylvania, Ten- 
nessee, and Wisconsin. 

A synopsis is given of the statutes of these States (with appropriate 
references to them, and also, in some cases, decision on their subjects), 
relating to acknowledgment and proof of execution of deeds, the lien 
laws, and those in regard to wills, etc. 

The remarks on the subject of the Search of Judicial Records — per- 
haps one of the most difficult parts of an investigator’s duty — are very 
well and concisely stated; and those professing to be Abstractors of 
Titles would do well to conform to the directions laid down. 

The publishers deserve credit for the general make-up of the Manual. 


G. W. 

Tue LAW OF EXPERT AND OPINION EVIRENCE REDUCED TO RULES. WITH 

ILLUSTRATIONS FroM ADJUDGED Cases. By Jonn D. Lawson, Author of 

‘‘Words and Phrases,’ ‘‘Usages and Customs,” ete. St. Louis: F. H. 

Thomas & Co, 1883. 

We regard this as one of the most important law books which has 
been published in this country for a long time; not because of its sub- 
ject, for that embraces but a single topic in the law of evidence, but 
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because of the manner of its treatment. ‘This consists in the following 
features: 1. A series of rules and sub-rules relating to the subject un- 
der consideration. 2. A series of illustrations under each rule. 3. A 
discussion or commentary upon the rule and upon the particular illustra- 
tion, showing the reasons of the rules themselves, and the grounds on 
which the courts have proceeded in giving particular applications to 
them. In this way the author has furnished a code of one hundred and 
sixteen rules, seventy-five of them being principal rules, and forty- 
one of them being sub-rules, or secondary rules. The importance which 
we attach to the publication of a work which pursues this mode of 
treatment will be understood when we state that, though confining him- 
self to a limited topic, the author has been really prosecuting the work 
of codifying the common law. We believe that the law book of the 
future is to be written on this plan, and that the industry of the law 
writers of the coming generation will be such that they will cover, upo 2 
this plan, every title of the law. We wish we could assure ourselves 
that all who may, in the future, endeavor to write law books upon this 
plan, will prove as competent and well qualified for the task as this 
writer has been. It is easy to see that when all the titles of the law 
are covered by books constructed upon this plan, the work of codifying 
the vast body of the common law will have been well nigh completed 
It will consist simply in revising the rules thus successively formula ted 
on various titles by various learned men, reducing them to a harmonious 
system, and enacting them by the Legislature. Then, for the first time, 
will the law of the land, to which every man is subject, and upon the 
correct understanding and administration of which the life, liberty, 
and reputation of every man, woman, and child depend, will be brought 
home tothe people, so that they can read it and understand it. A code 
of the common law will not, indeed, resolve all doubts, settle all dis- 
putes, or prove a panacea forall ills. But it will put to rest, for the most 
part, on the main rules of the law, a hundred years of judicial doubt and 
conflict. It will give usa new starting point in the process of juridical 
growth and evolution. 

Mr. Lawson does not claim entire originality for his mode of treat- 
ment. He does state, however, and we think rightly, that there is no 
other book which treats of any branch of the law in exactly the same 
style. The Digest of Sir James Fitz-James Stephen, the work of Mr. 
Pollock on Partnership, that of Mr. Underhill on Torts, and that of 
Mr. Odgers on Slander, embrace this method in part. But Mr. Law- 
son’s method is distinctive in this, that his illustrations — all of them — 
consist of cases actually decided, and that a large portion of his text 
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consists of a commentary. When we compare this plan of treatment 
with that pursued by the standard commentators, such as Kent, Green- 
leaf, Bishop, and Wharton, we shall see how greatly superior it is to 
theirs, and how much more it taxes the powers of analysis of an author 
to write such a book as this. In works written upon that plan the three 
elements of rule, illustration, and commentary, are all blended together 
in the same kind of type in the text, and the whole patched by additional 
statements, embracing alike rule, illustration, and commentary, in the 
foot-notes; and then sometimes there is no just distinction between what 
should go into the text and what should go into the foot-notes. Some- 
times the most important matter is crowded into the foot-notes in small 
type, while less important or more doubtful statements are put in large 
type in the text. The process of Mr. Lawson reforms this method of 
writing in a manner which has the great advantage of facilitating rapid 
search and convenient reference, even if no higher,merit could be 
ascribed to it. It has the advantage of showing us that some things in 
the law at least may be regarded as settled; that these things are capa- 
ble of being reduced to rules, and that these rules may be printed by 
themselves in such a way that a judge or practitioner can quickly put 
his finger upon them. It also has the advantage of cataloguing, so to 
speak, in brief language, the illustrations of the rules, showing the 
manner in which the rules have been applied by the courts in cases actu- 
ally decided. And this is no unimportant advantage; for, to a lawyer 
or judge, a rule of law is like a tool of his trade to a mechanic. The 
tool is of little value to one who has not learned how to use it, and the 
same may be said of the rule. This catalogue of brief illustrations, ex- 
plains to the inexperienced practitioner how the tool is to be used. The 
third feature of Mr. Lawson’s work, the commentary, could not have 
been omitted from-a work which seeks to attain the highest measure of 
excellence and usefulness. Reason is the life of the law. The rules of 
the law given by the learned author do not acquire the sanction of law 
from the mere fact that he has stated them to be law, although his 
opinion that they are law is, no doubt, highly persuasive evidence that 
such is the fact. His statements that the rules given are the law, are 
supported by his illustrations drawn from decided cases where the rules 
have been applied. But something further is wanted; it is necessary 
in some further measure to put the stamp of judicial authority upon 
them, and this the author does in his commentary, in which he quotes 
at length the language of the eminent judges, through whose judgments 
the rules have been built up, explained, and applied. In this com- 
mentary he is also able to show in what jurisdictions particular rules 
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have been denied, and in what they have been but partially applied. In 
short, the commentary is indispensable to give the reader an insight into 
the real state of the case law with reference to the various rules which 
the author has formulated. We recommend this work to the careful at- 
tention of the profession. 

The publishers have, on the whole, presented it in a creditable style, 
though the press work is not as good as it might have been. It is dedi- 
cated to Irving Browne, Esq., the accomplished editor of the Albany 
Law Journal. 


A TREATISE ON THE LAW OF MORTGAGES OF PERSONAL PROPERTY. By 
Leonakp A. Jones, Author of Treatises on ‘‘ Mortgages of Real Property,”’ 
“Railroad Securities,’ and Piedges, including Collateral Securities.’’ 
Second Edition. Revised and Enlarged. Boston: Houghton, Mifflin & Co. 
New York: 11 East Seventeenth Street. Cambridge: The Riverside Press. 
1883. Price, $6.50. 

The fact that the first edition of this book was exhausted in two years 
tends to justify the opinion which the American Law Review origi- 
nally placed upon it, that it is ‘‘ a model in all that makes a useful, prac- 
tical book of reference for a busy profession.’’ Mr. Jones tells us that 
the work has been revised in the present edition by incorporating into — 
the text and notes the new decisions that have been published since the 
work was first written, as well as seme earlier decisions which had been 


omitted. The book has thus been enlarged by the addition of some sixty 
pages of new matter, most of which has been wrought into the sections 
as they were originally found, which retain the same numbers; while a 
few new sections have been written for the treatment of new subjects. 
About three hundred new cases have been incorporated into the work. 
It is exceedingly well printed, and looks good enough to eat. 


A TREATISE ON THE LAW OF EVIDENCE. By SIMON GREENLEAF, LL.D. 
Fourteenth Edition. Revised, with Large Additions. By Simon GREENLEAF 
CROSWELL. Boston: Little, Brown & Co. 1883. 

The value of this great work is seen in the fact that thirteen editions 
of it were exhausted in about forty years. In other words, the average 
life of each edition has been a little over three years. No other 
law book ever published in this country, except possibly Kent’s Com- 
mentaries, has been of more extensive usefulness. One of the highest 
encomiums which could be placed upon it is that it is probably the only 
American law book that was ever worked over in England, and pub- 
lished there so as to make an English law book. That many English 
books should have received such treatment in America need not excite 
surprise or comment; for England is the parent country from which we 
have derived our institutions and our laws. But that the mother coun- 
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try should have come to us for its standard work on one of the great 
titles of the law is highly honorable to the reputation of the author 
whose labors were, in a great measure, appropriated. This work has 
not yet been, and is not likely to be for some time to come, displaced 
by any other work on the same subject. We may, perhaps, except from 
this statement the third volume, which relates to criminal evidence. 
We believe that this volume has never enjoyed the reputation as a dis- 
tinctive treatise upon this branch of the law of evidence, which has 
been accorded to the work of Roscoe, and to that part of the work of 
Wharton which relates to the same subject. But, as a whole, Green- 
leaf on Evidence is so pre-eminently the work of a great lawyer that it 
stands almost alone in the field of legal literature, rivalled only by the 
great work of Kent and by that of Story. 

The law relating to evidence has grown much since Prof. Greenleaf 
died. The rule which excluded witnesses by reason of interest, has 
been entirely obliterated. The rule which excluded the defendant in a 
criminal case has likewise disappeared from the federal statute book, 
and from those of nearly, if not quite, allof the States. The rule of 
public policy, which places an inviolable seal of secresy upon communi- 
cations made between husband and wife, bas gradually given way before 
the necessities of justice, so that such communications are now received 
in many jurisdictions in cases where husband and wife are opposing par- 
ties to the suit. ‘The same may be said of the rule which rendered the 
wife incompetent to testify in the suit of her husband, or the husband in 
the suit of the wife, for or against the other. The doctrine of presump- 
tions of law, which subordinated many questions of fact to an arbitrary 
decision by the judge, which decision, in many cases, was against the fact 
itself, and hence, against justice, has gradually yielded to the more sensi- 
ble policy of committing all inferences of fact to the decision of the triers 
of the facts; a rule which has enlarged, in a great measure, the province 
of juries. All these, and other important changes which have taken 
place in the rules of evidence since Prof. Greenleaf’s death, it-has been 
the task of the present writer to collate and present. He seems to have 
done his work in a thorough and creditable manner, preserving the foot- 
notes of Prof. Greenleaf distinct from those of the subsequent editors; 
revising and condensing those of the subsequent editors, and blending 
them with his own, with the exception of a few notes on special subjects 
by Judge Redfield and Judge May; not attempting to cite all the adju- 
dications, for that would have been impracticable, but confining him- 
self, as far as possible, to leading and important decisions. 

It is impossible for any one in whose hands a law book is placed for 
review to express, after turning over its pages, a very definite opinion 
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of the value of the work done by the author or the editor. It may be 
said, however, that the publishers of this work have been very careful to 
keep up the standard of their legal publications. They have thoroughly 
understood the needs of the profession. They have generally pro- 
ceeded upon the idea that it does not, in the long run, pay to publish a 
poor book, or to publish a poor revision of a good book. They have ac- 
quired, in the course of a long series of years, a very high reputation 
for honorable dealing, for stability of character as a mercantile house, 
for a knowledge of their business, and for careful attention to the wants 
of their patrons. These qualities afford a better guaranty of the excel- 
lence of any new book which they may issue, or of any new edition of 
any of their former works, than the hasty opinion of a reviewer. 


A DICTIONARY OF AMERICAN AND ENGLISH Law, WITH DEFINITIONS OF THE 
TECHNICAL TERMS OF THE CANON AND CIviIL Laws. ALSO CONTAINING A 
FULL COLLECTION OF LATIN MAXIMS, AND CITATIONS OF UPWARDS OF 
Forty THOUSAND REPORTED CASES, IN WHICH WorDs AND PHRASES HAVE 
BEEN OFFICIALLY DEFINED OR CONSTRUED. By STEWART RapaLJE and 
RoBert L. LAWRENCE. Jersey City, New Jersey: Frederick D. Linn & Co., 
Law Publishers and Booksellers. 1883. 


This is just what we want. We received it but a day or two before 
going to press. We have turned over its pages with sufficient atten- 
tion to satisfy ourselves that it will please everybody except the pub- 
lishers of other law dictionaries. It is admirably printed, clean, on 


good paper, the proof well read, and the citations verified. The lead- 
ing words are printed in bold type, which readily catches the eye. It 
is something more than a dictionary of words; it is a dictionary of 
words, maxims and phrases. References will be found to cases in 
which phrases are defined, commencing with almost any common word 
in the language. Thus, take the word ‘‘any.’’ References are made 
to cases defining this word in a covenant, in a deed, in a statute relating 
to forgery; and a case is cited showing a connection in which the word 
means ‘‘all.’’ Then we have definitions of ‘‘ any action,’’ ‘‘ any bona 
Jide purchaser,’’ etc., running down through a list of fifteen or sixteen 
phrases, in which the word ‘‘ any is the initial word. This matter, the 
citation of cases where may be found the definitions of phrases drawn 
from adjudged cases, is regarded by the editors as subordinate matter, 
and is sifted in in small type under the appropriate words. The authors 
tell us in their preface, that this feature of their work has been drawn, 
in a great degree, from a valuable and extensive collection of adjudged 
words and phrases contained in five large manuscript volumes, pre- 
pared by John J. Brown, deceased, of Morristown, New Jersey, which 
manuscript was submitted many years ago to Chancellor Kent, and re- 
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turned by him with a favorable letter. From this manuscript references, 
to the aggregate number of thirty-five thousand, have been drawn, and 
the authors justly say that it would be difficult to estimate the value of 
this work to the profession. 

We can, after looking through these volumes, credit the statement of 
the authors that the number of maxims which they have given will be 
found the largest ever presented in a single work ; comprising all those 
contained in Wharton’s Law Lexicon, together with others obtained from 
various sources. The maxims are, like the ‘‘adjudged words and 
phrases,’’ scattered in alphabetical order throughout the entire work, 
as they should be. 

With regard to the Dictionary proper, the definition of words peculiar 
to the law, or those which have acquired in law a peculiar meaning, if 
we were to venture any criticism, it would be that this is too little an 
American book, and that the learned authors have not drawn sufficiently 
from the vast materials of jurisprudenee comprised in the modern 
American reports and statutes. We imagine that we discover the rea- 
son of this in the statement of the learned authors, that they have de- 
rived much assistance in the preparation of what may be called the 
Dictionary proper, from the recently published English Law Dictionary 
of Sweet, advance sheets of which were furnished them from time to 
time by special arrangement with the English publishers. It was 
highly advantageous to them, and it will prove to be so to the possessors 
of this book, that they were able in this way to avail themselves of the 
labors of the most recent English law lexicographer. They also ac- 
knowledge, what is apparent from an examination of their work, that 
much valuable matter has been gleaned from the older dictionaries, 
glossaries, and lexicons, of Blount, Brown, Cowell, Jacob, Spelman, 
Tomlin, Wharton, Les Termes de la Ley, Bell’s Scotch Dictionary, and 
many others. They have rightfully and properly availed themselves of 
all these sources of information. A work of this kind is never 
the work of one man. It is built up by slow accretions, one 
author adding something to another, and occasionally lopping away 
something which another has written. We believe that the learned 
editors themselves will see the necessity, in a future edition, of turning 
more largely to the original sources of American jurisprudence for 
complement and illustration. This deficiency, if we may presume so to 
call it, is, however, wonderfully helped out by the lists of ‘+ adjudged 
words and phrases ’’ of which we have spoken. 

One thing which we cannot forbear to notice is an almost entire neglect 
of the standard American authors upon various titles of the law. It 
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would have been a valuable addition to their work if, for instance, in 
defining a carrier, they had referred to Angell and Hutchinson; if, in 
defining a corporation, they had referred to Angell & Ames, and Mora- 
wetz, as they have done to Grant and Lindley; if, in defining the various 
kinds of contracts, they had referred to Parsons, Bishop, Story, Met- 
calf, and other standard American writers, instead of confining their 
citation of authors to Chitty, Leake, Blackstone, and Benjamin; if, in 
giving their definitions on the subject of evidence, they had referred to 
Greenleaf and Wharton, as well as to Best, Roscoe, and other English 
writers; and so on, as far as we can see, through nearly every title of 
their work. This peculiarity of their work justifies us, we think, in 
in our previous suggestion that this, while not being too much an Eng- 
lish work, is too little an American work. 

While it is perhaps subject to this criticism, it must be allowed to 
possess two very great excellencies: 1. It is almost impossible to sug- 
gest a legal word or phrase which is not defined in this work. 2. The 
definitions which are given are, for the most part. carefully accurate. 
We have wasted considerable time in trying to find some fault in it 
which would assist in bolstering up our reputation as critics. and pre- 
serve us’from the suspicion of being partial towards the authors. Our 
search has been very poorly rewarded. While looking under the head 
of ‘* Carriers of Passengers,’’ it occurred to us to look for the word 
‘* Ticket,’’ as referring to a railway passenger ticket, which word we 
knew had been several times defined in adjudged cases. We did not 
find a definition of it, nor did we find the word, except in connection 
with a citation referring to a case where its meaning in a statute is said 
to have been defined ; but we found the English term ‘‘ Ticket of Leave.”’ 
We looked under the head of ‘‘ Community,’’ and found what seems to 
be a correct definition of that term, and then we found a reference to a 
Louisiana case defining ‘‘ community property;’’ we also found a 
statement that community, in the sense in which the word is used in the 
French law, still exists in Louisiana. It might have been added that it 
still exists in Texas, and, perhaps, also, in California, New Mexico, and 
Arizona. A great many decisions from the Texas reports might have 
been referred to defining community property as it exists in that State. 
This led us to think of the term ‘‘ Ganancial Property,’’ which we had 
met with frequently in the Texas reports. We found a definition of it, 
but the only authority cited was Burge Confl. of Laws. There was 
no allusion to Texas or Louisiana law upon the subject. This led us to 
look for the word ‘‘ league; ’’ a ‘* League of land’’ being a term con- 
stantly met with in the land law of Texas, having reference to the early 


956 BOOK REVIEWS. 


Mexican grants. We found the word; but found it defined only as a 
atreaty of alliance, and as a measure equal to three English miles or 
three hundred geometrical paces. We then looked for the word * La- 
bor,’’ remembering that that word was also used in the early Mexican 
grants to designate a quantity of arable land, and that it is frequently 
met with in the Texas books of reports as used inthatsense. We found 
several definitions of it, but no definition of it as a measure of land. 
This led us to inquire after the word ‘‘Arpen,’’ which was a measure 
of land in Missouri in early French and Spanish times, corresponding in 
use, though not in quantity, to the English word acre. We found it 
defined as a land measure, varying in different localities ;! and also asa 
French term signifying acre.® It also occurred to us to look for the 
word ‘* Deemster,’’ knowing that the two law judges of the Isle of 
Man rejoice in that official designation. We found the word correctly 
credited to the Saxon word dema, a judge or umpire, but the definition 
given was as follows: ‘‘ Judges in the Isle of Man and in Jersey, who, 
without process or any charge to the parties, decide all controversies in 
those islands; they are chosen from among the parties themselves.’’ 
The authorities cited to these statements are Camden’s Britannia and 4 
Inst. 284. Now, we do not know much about the jurisprudence of the 
Isles of Man and Jersey, but we know that this definition is not accu- 
rate as applied to either of those islands. The Deemster, as we under- 
stand it, in the Isle of Man is a permanent judge, and is not chosen 
from among the parties themselves; neither does he decide all contro- 
versies in that island. The equity jurisprudence of that island, such 
as it is, is administered by the Lieutenant-Governor.* Then, as to the 
Isle of Jersey, we do not believe there is any such judicial officer there 
as the Saxon judge or Deemster. The lawof Jersey, as is well known, 
is not Saxon law, but French law, derived from the grand custom of 
Normandy. Legal proceedings are conducted in the language of the 
country, which is the French language. The court in which justice is 
generally administered is called the Royal Court, and is composed of a 
bailiff and twelve jurats.4 This led us to look for the word ‘‘ Bailiff,’’ 
knowing that that is the official designation of the president of the Royal 
Court of the Isle of Jersey. We did not find that use of the word al- 
luded to; but we turned to the word ‘* jurat,’’ and found there a correct 
statement that ‘* the twelve assistants of the bailiff in Jersey are called 
jurats.’’ 


1 6 Peters, 763. 3 Re Crawford, 18 Q. B. 613. 
2 4 Hall L. J.518. ‘ Carus Wilson’s Case, 7 Q. B. 683. 
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These things merely go to show that there is no such thing as per- 
fection in a law book, and particularly in a law dictionary. All human 
effort must stop somewhere. The authors and publishers are certainly 
entitled to the thanks of the profession for what they have done. If 
we were disposed to attempt a comparison between this and other exist- 
ing works, the time at our disposal, perhaps also the extent of our 
knowledge, would not enable us to do justice to the reputations and in- 
terests involved. We are glad that this work has been issued. We 
recommend it cordially to the attention of the profession. 


Reports OF CASES ARGUED AND DETERMINED IN THE SUPREME COURT OF 
THE StTaTE OF Kansas. A. M. F. RanpoLpn, Reporter. Vol. XXIX. 
Containing Cases Decided at the July Term, 1882, and the January Term, 1883. 
Topeka, Kansas: Kansas Publishing House. 1883. 

The Supreme Court of Kansas consists of three judges: Hon. Albert 
H. Horton, Chief Justice, and the Hons. Daniel M. Valentine and David 
J. Brewer, associate justices. The terms of the court are held at 
Topeka, commencing on the first Tuesdays of January and July in each 
year. There is a meeting of the court for the hearing of cases in every 
month except August, each session beginning on the first Tuesday of 
every month. This volume contains one hundred and forty cases, in 
which opinions were written by the justices as follows: By Horton, C. J., 
thirty-six; by Valentine, J., fifty; by Brewer, J., forty-one; per 
curiam, thirteen. Mr. Justice Valentine filed separate opinions in two 
cases, concurring specially in each case. Mr. Justice Brewer filed 
separate opinions in five cases, concurring specially in four, and 
dissenting in one. This volume contains a roll of all the attorneys 
admitted to practice in the Supreme Court from territorial times down 
to the 5th of September, 1883. A table of errata admonishes us that 
the Kansas Reports are not stereotyped, and that there will be a nice 
field for legislative jobbery and log-rolling when the present edition is 
exhausted, and Kansas has become a great State. The head-notes are 
written in each case by the judge who wrote the opinion of the court, 
according to the system in vogue in Ohio and Georgia. The head-notes 
of the Kansas Reports do not justify the wisdom of the law, which re- 
quires them to be written by the judges. 

They are altogether too long. In this volume there are seven hundred 
and seventy-two pages, between the roll of attorneys and the index, 
Of this fully one hundred pages is devoted to syllabi. These syllabi, 
arranged under appropriate titles in the index, make one hundred pages 
of solid minion. It is not unusual to find a head-note fully a page in 
length. The object of a head-note is to convey quickly to the mind of 


a 
qi 
a 
q 


958 BOOK REVIEWS. 


the searcher the points decided in the case. A head-note which is a 
page long, or even half a page long, does not properly perform this 
otfice. It is easy to see what has led to this practice in Kansas. The 
head-notes in the Kansas Reports being ‘* official,’ there is an evident 
effort on the part of the judges in preparing them, at minuteness of 
detail, which is incompatible with brevity. The system which produces 
this result is fallacious. A head-note which minutely details the points 
decided and the reasons given, is useless, because it simple duplicates 
the opinion. If it is shorter than the opinion, to that extent it falls 
short of a minute description of what the case decides ; and, while fail- 
ing in this office, it is too long properly to serve the office of an index. 

In this and in two other preceding volumes of Kansas Reports, the 
reader will notice quite a number of cases relating to the sale of intoxi- 
cating liquors, growing out of the prohibitory amendment to the Kansas 
Constitution, and the legislation of that State directed against the manu- 
facture and the sale of intoxicants. In Jockers v. Borgman,! a wife 
recovered $1,000, compensatory damages, and $400, exemplary dam- 
ages against a saloon keeper, under a statute of that State known as the 
Civil Damage Law,? for causing the intoxication of her husband. The 
Supreme Court affirmed the judgment. In The State v. Mugler,? the de- 
fendant was prosecuted criminally in two different cases, for manufac- 
turing and selling intoxicating liquors, in violation of the law. He had 
erected a brewery in 1877. In 1881, the prohibitory amendment and 
the prohibitory liquor act,4 went into effect. The beer, for the manu- 
facture of which he was prosecuted, was made prior to the taking effect 
of this statute. It was held that this act was valid; that it was also 
valid so far as it affected the defendant, and that he had committed a 
twofold public offence: (1) In manufacturing beer after the taking effect 
of the act; (2) in selling beer after the taking effect of the act, without 
reference to the date when it had been manufactured. The effect of the 
amendment and the statute upon vested rights is discussed at length, 
both in the briefs of counsel and in the opinion of the court, which was 
delivered by Mr. Justice Valentine. Mr. Justice Brewer filed a sep- 
arate opinion as follows: ‘‘ I concur fully in the feregoing opinion, so 
far as it relates to the charge of selling beer, and I think that the rea- 
soning of my brother Valentine thereon is unanswerable. But as to the 
case in which the charge is of manufacturing beer, and without regard 
to the purpose for which it was manufactured, while I do not care to 
formally dissent, I must say that my judgment is not satisfied. The 


* p. 109. 5 p, 252. 
2 Comp. Laws Kan, 1879, ch. 35, sect. 10. * Laws Kan. 1881, ch. 128. 
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defendant may have manufactured the beer for his own consumption. 
It certainly is not shown or alleged that he did not, and in a criminal 
proceeding it is not to be presumed that defendant has done wrong. 
And I have yet to be convinced that the Legislature has the power to 
prescribe what a citizen shall eat or drink, or what medicines he shall 
take, or prevent him from growing or manufacturing that which his 
judgment approves for his own use as food, drink, or medicine. Fur- 
ther, prior to the constitutional amendment, the manufacture of beer 
was free and unrestricted. No license, permit, or condition was re- 
quired. Under that state of the law, this defendant invested his means 
in building and machinery suitable for the purpose of manufacturing 
beer, and unsuitable for any other purpose, worth $10,000 for the former 
use, and not to exceed $2,500 otherwise. The denial of the use has 
thus practically deprived him of $7,500. Is not this taking private 
property for public use, without any compensation? If the public good 
requires the destruction of the value of this property, is not prior com- 
pensation indispensable? ’’ 

In Falloon v. Schilling,! the reader will discover who the meanest man 
in Kansas is. His neighbor was the owner of a homestead in a town, 
and he wanted to buy it. His neighbor would not sell it for the price 
he offered. He owned the land on each side of his neighbor’s lot, and 
conceived the idea of smoking his neighbor out, by erecting on each side 
of him and very close to his window what might be termed in a popular, 
though not in a legal sense, a legal nuisance. Said nuisance consisted 
in two small shanties rented to negroes. The case under consideration 
was a suit in equity to enjoin one of these, on the ground that it wasa 
nuisanee. It consisted of a small frame shanty of two rooms, without 
cellar, neat in appearance, and rented for five or six dollars a month to a 
well-behaved colored minister of the gospel, who dwelt therein with his 
wife and one child. The court held, on obvious grounds, that there could 
be no injunction. Although the defendant had done this thing mali- 
ciously to compel the plaintiff to part with his homestead at the defend- 
ant’s price; yet as it was notan unlawful use of his property, the court 
could not interfere on the mere ground that he was acting from bad 
motives. This case is a good illustration of a principle of law too 
often overlooked, that in civil cases courts of justice have very little to 
do with the motives by which the parties are actuated. 
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NOTES. 


Tue Supreme Court of Texas, in the case of the Texas and Pacific Railroad Co. 
v. D’Milley, has lately held that, in an action against a railway company by a 
passenger, for an injury received in an accident, which accident the evidence 
clearly showed was caused by a broken rail, it was competent to prove the gen- 
eral bad condition of the road in the vicinity where the accident occurred, and 
the length of time this general bad condition had existed. The case is reported 
in 2 Texas Law Review, 262. . 


Tue Daily Register (New York) for November 28 has an editorial on “The 
Rights of Man without Property.’’ The learned writer concludes that ‘it is not 
too much to say that, in a very important sense, a man absolutely and continu- 
ously without property would be practically an outlaw.’’ We quite agree with 
this. Such a man, for instance, in New York City would have but two rights: 
One would be to sleep in a cell at the police station, and the other would be to 
*““muve an.’’ He would not even have a right to sleep under a bench in Central 
Park. 


La Signora Lypia POET, a young lady who was recently admitted to the bar 
of Turin, has pleaded and won her first case. She was the advocate of a young 
painter whose pictures had been unjustly detained by his landlord, and much 
injured by the damp of the garret to which they had been consigned. The lady 
barrister obtained a great success by her humorous description of the subject of 
the pictures, and, amid much applause, obtained a verdict with damages in favor 
of her client. She was escorted home, still enveloped in her lawyer’s robes, by 
a large concourse of people, who gave her a serenade in the evening, in which 
the tenor voice of the young painter was conspicuous for its deep expression. 


ANOTHER decision illustrating the rule that a strike of employees for higher 
wages is no deferfte on the part of a railway carrier to an action for damages for 
delay in carrying and delivering freight, is found in the case of Johnson v. Fargo, 
reported in’the New York Daily Register for November 22. The plaintiff’s truck 
driver occupied two and one-half days in reaching defendant’s freight depot to 
deliver goods for transportation, the delay being in consequence of a blockade, 
because of defendant’s failure to receive freight as it was tendered, a strike of their 
employees being then inprogress. It was held by the Court of Common Pleas, in 
general term, that the plaintiff was entitled to compensation for the delay, which 
was deemed to have been caused by the wrongful act of the defendants. 
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A curtous libel suit has just come to a termination in London. A concern 
called the Central News Agency published or furnished to the press, we do not 
know which, a long and circumstantial account of a dynamite plot in Canada, 
and of the excitement consequent upon the discovery of the same. A paper 
called Judy, and another paper, characterized these as bogus dispatches. The 
News Agency took proceedings against Judy for libel. At the trial the defend- 
ants proved that the dispatches in question were ‘‘ expanded ”’ by an enterprising 
employee of the Central News Agency, by the aid of maps, gazetteers and imagi- 
nation, from a cable dispatch of a few words. This was so clearly established 
that the plaintiffs voluntarily dismissed their suit. This process of manufactur- 
ing news is getting to be a well recognizea feature of newspaper enterprise. 
The public never know how much they are defrauded in this regard. If they did, 
daily newspapers would have much less influence than they now enjoy, and that, 
as a general rule, is very little. We once heard a sagacious street politician say 
that the most influential daily newspaper in Chicago could not influence public 
opinion enough to elect a justice of the peace, unless, on the eve of election, it 
should spring a lie upon the rival candidate. 


Ir seems that while litigation is falling off generally in the American courts, it 
is increasing in the courts of England. The Law Journal (London) contains the 
following: ‘‘There is a considerable increase of business in all the courts for 
the new legal year as compared with the two preceding years, with the solitary 
exception of the House of Lords, the list for which shows a falling off by reason 
of the diligence devoted to the appeals last session. In the Chancery Division 
there are 809 causes this year as against 778 last year, and 600 the year before. 
In the Queen’s Bench division there are 886 causes as against 600 last year, and 
470 the year before. Of these 146 are to be tried without juries as against 114 
last year. That part of the Queen’s Bench business which is represented by new 
trials, the special paper — which contains the last of the demurrers — opposed 
motions, appeals from inferior courts, and the crown and revenue papers, con- 
sists of 231 cases as against 154 last year, and 149 the year before. There are 
214 divorce petitions ready to be heard as against 170 last year, and 143 the year 
before. There is the unusual number of 49 probate actions entered. In the 
Court of Appeal the numbers are 399 as against 248 last year, and 236 the year 
before. In the House of Lords there are 13 appeals as against 29 last year, and 
24 the year before.”’ 


AN effort was recently made before Judge O’Gorman, of the Superior Court of 
New York City, by the Health Department, to secure an injunction against a sale 
by auction of a quantity of Pingsuey green teas, alleged to be so adulterated as 
to be hurtful to the public health if sold. The evidence detailed in the report 
given in the Daily Register for December 1, is enough to startle tea-drinkers. 
The teas in question were found to be colored green by means of mineral matter 
composed of Prussian blue. They contained soapstone ground to powder, clay 
called terra alba or gypsum, sand, or gravel and ash, and, in many cases, ‘lie 
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tea,”’? which is a substance made to imitate tea, and composed of unsound, ex- 
hausted or rotten leaves, filth, the sweepings of the factory floors, and rubbish 
of all kinds, cemented together with starch or other adhesive substance, and 
made into particles resembling tea. Nevertheless, Judge O’Gorman, while com- 
plimenting the zeal of the health officers, refused the injunction, on the ground 
that it had not been shown that the adulterations were positively and actively 
poisonous or detrimental to health. It is difficult to imagine what more they 
could have contained which would have been detrimental to health, short of 
deadly poisons, unless there had been shovelled in the parings of a shoe factory, 
the sweepings of a livery stable, and two or three wagon loads of New England 
boulders. 


Our Canadian neighbors are having the same trouble of arrears in appellate 
court work which afflicts Missouri and many other States of the Union. The 
Montreal Legal News, referring to this subject, says: ‘* Various expedients have 
been adopted at times to deal with the difficulty of an over-crowded roll. In 
New York and Ohio, and probably in other States, the cases in arrears in certain 
courts have been transferred to a commission to be disposed of, and thus the 
court has been enabled to take afresh start. This would be preferable to a delay 
of a year in every case for the next ten or twenty years. It has also been sug- 
gested in the case of the Quebec Appeal Court, that the court might sit in two 
divisions of three judges each, at Qnebec and Montreal. This would get rid of 
the arrears, but there are two objections which occur at once. The Quebec 
division would have a very small share of the work, and the prestige of the 
court might be diminished by conflicting decisions. Probably both these objec- 
tions might be overcome. To the Quebec division might be assigned addi- 


tional country districts, or the judges of the Quebec division might occasionally 
assist in Montreal. And as to the second objection, there might be a provision 
allowing an appeal to the Supreme Court on special application in cases which 


are not now susceptible of appeal; or there might be a rehearing in certain 
cases before the six judges.”’ 


AN extraordinary case was recently decided in the Queen’s Bench, Lon- 
don. A young man named Davenish, who had previously been a sailor, had been 
apprenticed to Mr. Tubb, a plumber, to learn that business. One night Deven- 
ish, whose habits seem to have partaken of the freedom of his former life, and 
who was fond of * larks,’’ was found in the room of Miss Tubb, where, he said 
on being questioned, he had gone to get a light. Miss Tubb screamed with 
fright at the presence of the intruder, and called to her mother, who was ill, it 
appears, in an adjacent room. Thereupon Mr. Tubb and the doctor, Maunders, 
who happened to be attending Mrs. Tubb, came upon the scene, when Devenish, 
fearing evil consequences to himself, threw himself upon the bed and pretended 
to be ina deep sleep. All the efforts of Messrs. Tubb and Maunders to arouse 
him were in vain, and at last the latter thought of the expedient of heating a 
poker and applying it to his person. Devenish still persisted in feigning uncon- 
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sciousness, though the doctor used the poker with evident effect, but finally he 
got up and ran away. Some time after, he entered an action for damages against 
his employer and the physician, and the case gave rise to a good deal of fun in 
court. Though it appeared that Devenish had no business in Miss Tubb’s room, 
the verdict acquitted him of all evil purpose, and his master was fined £25 and 
Dr. Maunders £80 for the assault and burning. 


CONCERNING the propriety of admitting evidence of oral statements of a party 
made through a telephone, the Law Times (London) observes: ‘* The examina- 
tion of Mr. Watters at the Guildhall gave rise to a novel question in the law of 
evidence, namely, whether a conversation with the prisoner through a telephone 
could be given in evidence against him. The objection was naturally taken that 
the conversation was not in the presence of the prisoner. The witness was 
asked whether he recognized the voice, and on his replying in the affirmative, the 
conversation was admitted. Should the same piece of evidence be tendered at 
the trial we shall await with some curiosity the decision of the court upon it. ‘A 
conversation through a telephone is so different from a conversation face to face, 
that it appears to us very doubtful whether it can be allowed to stand on the 
same footing for purposes of evidence. Only the other day a barrister’s clerk 
perpetrated extensive frauds by giving instructions by telephone in his master’s 
voice, and it is matter of common knowledge that the telephone often reproduces 
the voice very imperfectly — especially over long distances. In the present state 
of telephonic science, a court would probably feel some doubt about admitting a 
conversation between London and Edinburgh. We are inclined to think that in 


any case it is desirable that the party tendering such evidence should be required 
to give further evidence of the identity of the speaker at the other end than the 
mere recognition of the voice by a witness.” 


, IT seems that the new rules of court which have been established in England 
bid fair to do away, to a considerable extent, with jury trials in that country, 
and to commit the trial of issues of fact to the judge, according to the tendency 
of law reform in the United States. In respect to the restrictions on trial by 
jury introduced in England in civil cases by the new rules of court, the president 
of the incorporated Law Society, in his address recently at Bath, England, said: 
‘* Probably the most important change, or at any rate one which will most strike 
the public, is that with respect to the mode of trial. In actions for slander, libel, 
false imprisonment, malicious prosecution, sedition, or breach of promise of 
marriage, either party may demand a jury as of right. Actions in the Chancery 
Division are to be tried by a judge alone, unless otherwise ordered; while the 
court may order the trial before a judge only of cases involving the examination 
of accounts or scientific inquiries, or similar matters which cannot be con- 
veniently tried before a jury; while in all other actions, if either side desire to try 
with a jury, an order must be obtained. But where no application is made fora 
jury, the prescribed mode of trial is to be by a judge alone. Already the profes- 
sion has had a considerable experience in trying before a single judge what were 
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formerly jury cases, and there can be little doubt but that the result has been so 
satisfactory that in the future, in the great mass of cases, the time-honored in- 
stitution of trial by jury will be the exception and not the rule.” 


In quoting ‘*The Twins Problem”’ in the notes of our last number, we 
said there would be abundant opportunity for the athletic members of our pro- 
fession to wrestle with this question; and here comes one who gives us the same 
solution which we find in a local journal, but postal marks indicate that he is 
the earlier in the publication of his solution. Hear him: ‘* RirLey, TENN., No- 
vember 2, 1883. — Editor American Law Review: I offer this solution of ‘The 
Twins Problem,’ referred to in the September-October number of the REview, at 
page 769: Give to the son one-half, and to the wife and daughter, each, one-fourth 
of the estate. It is a case which ought to be governed by this rule, laid down in 
Story’s Equity, sect. 291: ‘Where a literal compliance with the condition be- 
comes impossible, from unavoidable circumstances, and without any default of 
the party, it is sufficient that it is complied with as nearly as it practically can 
be, or (as it is technically called), cy pres.’ The intention of the testator is the 
prime rule of construction, there being in the way no rule of law nor of public 
policy. The above disposition effectuates the intention of the testator in these 
particulars. 1, That wife and daughter should be equal. 2. That the portion of 
the son should be double that of the wife. 3. That his child, whether son or 
daughter, should be provided for. 4. That, in any case, his wife should be pro- 
vided for. 5. That his property should be disposed of under his will, and not as 
in cases of intestacy. Respectfully, W. E. Lynn.” 


A CURIOUS case is reported in the New York Daily Register for November 28, 
1883, relating to the liability of a landlord of a tenement house for an injury 
received by a visitor of one of his tenants through the failure of the — 
to keep the common stairway used by his tenants in proper repair. The name o 
the case was Henkel v. Hurr. It was decided by the Supreme Court at New 
York City, in general term, before Davis, P. J., and Brady and Daniels, JJ. 
The plaintiff, who had called at a tenement, of which defendant was landlord, 
for the purpose of seeing her sister, who was one of the tenants of the building, 
sustained injuries from a fall resulting from a hole in the oil-cloth of the second 
flight of stairs, in which her heel caught; and brought this action for damages. 
There were several tenants of separate rooms in the building, all using in com- 
mon a single hall and the several staircases therein, leading to their several 
rooms. To the use of the staircases and hall for ingress and egress to and from 
their rooms, each tenant had an equal right, the control thereof remaining in the 
landlord. Upon this evidence it was held that, it being the duty of the landlord 
to keep the hall and staircases in reasonably good condition for the use of the 
tenants, and he being liable equally to persons socially visiting or calling upona 
tenant as to a tenant himself, for injuries sustained by his negligence, and, hav- 
ing put an oil-cloth upon the stairs, he was under obligation to take care that it 
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did not become dangerous; but, to charge defendant as landlord, it was neces- 
sary to show that he neglected, after having knowledge or notice of its danger- 
ous condition, to repair the oil-cloth with promptitude, or, if he had no such 
notice or knowledge, that he had omitted to use reasonable means and precau- 
tions for ascertaining its condition and making requisite repairs. 


PRESIDENT ARTHUR has done himself credit for the most part in the difficult 
position into which the assassination of his illustrious predecessor placed him. 
But he has not added anything to the good opinion which thinking people have 
been disposed to take of his administration, by pardoning Mason, the sergeant of 
the guard, who, while on duty at the jail in which Guiteau was confined, at- 
tempted*to assassinate Guiteau in his cell. Ina country where martial law is 
properly administered, Mason’s infamous offence would have been punished 
with death. As it was, the court-martial gave him the butt-end of the law, and 
he ought to have been left to endure the full term of his sentence. The action 
will, however, please that mass of silly drivellers whose opinions create the 
sentiment in this country which disgraces us with lynch law. We are a country 
governed by law, or, at least, we pretend to be. Guiteau, a half lunatic, cha- 
grined with disappointment at not receiving an office at the hands of President 
Garfield, assassinated him; Mason, an intelligent non-commissioned officer in 
the army, commanding a guard which had Guiteau under its protection, at- 
tempted, out of mere conceit and love of notoriety, to take the vengeance of the 
American people into his own hands, and to intercept the judgment of the law, 
by shooting his prisoner through the window of his cell. In Canada, where so- 
ciety is better governed than it is in the United States, Mason would have been 
hanged as Guiteau was, and as he richly deserved to be; for it was not through 
his good intention that the bullet missed its mark. We repeat that in pardoning 
Mason, President Arthur has done himself no credit. The pardon of such a 
criminal one hour before the expiration of his full sentence, is a national dis- 
grace, if anything respecting the administration of criminal justice can disgrace 
such a people as we are. 


Tue Paris Bourse gives the following as being the chief clauses in the new 
Commercial Bills Act which applies to the three Scandinavian kingdoms: — 
“The drafts on Denmark, on Sweden, and on Norway, coming to maturity either 
on a Sunday or on a holiday, are payable the next day, and not the day previous, 
as heretofore. The days of grace are abolished. The protest for non-payment 
must be taken up at latest the second day, providing it is not a holiday, after the 
expiration. The presentation for acceptance is not compulsory, except fora 
sight bill. If, in the latter case, no delay is stipulated on the bill itself, this 
delay is of six weeks for Europe and of one year for the drafts drawn on coun- 
tries beyond the seas. The bills must be accepted at latest within a delay of 
four-and-twenty hours. In case of non-acceptance the holder is entitled to de- 
mand a guarantee for the payment of the amount and of the expenses on expira- 
tion. The protest for better security is likewise admitted. The bills payable at 
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the “ beginning,”’ in the ‘‘ middle,” and at the *‘end,’’ of the month must be paid 
on the Ist, 15th, and last day of the month. The day of presentation or accept- 
ance must not be reckoned for the bills drawn at so many days’ sight. The 
holder of a protested bill must notify the protest to its indorser within the two 
days non fériés following the day of the protest; it is sufficient in that case to 
produce the receipt of the post-oflice. In the compte de retour the interest may be 
reckoned at the rate of six per cent, and the commission at the rate of one-third 
per cent; the commission ceases, however, when the total charge on that score 
reaches two per cent of the amount of the bill itself. The delay of prescription 
for the acceptor is three years from the expiration. It is fixed at six months for 
the drawer and indorser if the bill is payable in Europe, and at one year if it is 
drawn upon countries beyond the seas.” 


Tue editor of the Legal Adviser, Chicago, writes to us to correct a typograph- 
ical error in our notes of a foregoing number, in which we stated that the ** Legal 
Advertiser, Chicago, for September 11th, prints a series of ‘ Standard Instruc- 
tions,’ etc. The word Advertiser was printed by a typographical or clerical error 
instead of Adviser. The point is that there is a publication in Chicago called the 
Legal Advertiser, and the publishers of that paper appear to have received a good 
many inquiries for the ‘‘ Standard Instructions ’’ to which we alluded, and which 
were published only in the Legal Adviser. The editor of the Legal Adviser now 
writes: ‘* Matter of the kind alluded to, at the date mentioned, was published in 
this paper, the Legal Adviser, which was prepared expressly for our paper, and 
that, too, at considerable expense, and you can probably understand how it is 
that we feel somewhat sensitive to have our matter, under such circumstances, 
credited to another paper, and one, too, which lays no claim to being a law 
journal. Furthermore, your notice has misled lawyers to a great extent, it 
seems, A large number of those who have seen it, it appears, have been 
writing to the Legal Advertiser to get a copy of the number of the paper men- 
tioned, but fail to get it. A little care will prevent errors of this kind. It cer- 
tainly can be no advantage to you to mislead your subscribers and readers in this 
regard.’’ We desire to say, in reference to the above, that we attempted, out 
of our spontaneous generosity, to give the Legal Adviser a little gratuitous ad- 
vertising in a neighborly way, thinking that, perhaps, it needed it, and not 
knowing that a typographical error would bring from the editor of that paper 
such a churlish reminder of our want of attention in proof-reading, without a 
word of thanks for our good intention. We hereby notify the Legal Advertiser 


that we do not consider ourselves well repaid for the gratuitous advertising 
which we gave it. 


THE Law Times (London) calls attention to a very important decision under 
the recent English Married Woman’s Property Act, the leading features of which 
were pointed out in the article by Mr. Tempany, in the July-August number of 
the Review. ‘A case which will be of far-reaching importance under the Mar- 
ried Woman’s Property Act was decided by Mr. Justice Chitty last week. A 
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husband had left his wife and was, it was stated, in occupation of a separate es- 
tablishment, but he occasionally returned to the house in which his wife was 
living, and on leaving took with him any article on which he could lay his hands. 
The house had been comprised in the marriage settlement, and was settled upon 
trust for sale with consent of both husband and wife, while the house itself un- 
til sale, and, when sold, the proceeds of sale, were to be for the separate use of 
the wife, without power of anticipation. Acting on the precedents of Green v. 
Green (5 Hare, 400), and Allen v. Walker (L. R. 5 Ex. 187), Mr. Justice Chitty, 
on the application of the wife, made an order restraining the husband from going 
to the house. It was urged that this was in effect to grant a judicial: separa- 
tion, which could only be done in the Divorce Court; but the learned judge 
pointed out that it was only granting the wife that protection for her property to 
which she was as much entitled against her husband as against a stranger, and 
if the husband was aggrieved he could provide another house for his wife, and 
if she refused to live there could sue for the restitution of conjugal rights. As 
in such a case he could scarcely be successful, it is obvious that under the new 
act, by which all a married woman’s property is henceforth settled to her sepa- 
rate use, the power of the wife is likely to be materially extended, not only over 
her property, but also over her person.’? This decision, it seems to us, illus- 
trates, in a marked degree, the beneficial workings of the act. Many a miser- 
able woman in this country has daily occasion to regret that our laws in this 
particular are not as progressive as those of England. 


THE Law Journal (London) for October 13th, contains the following: ‘The 
flight of Messrs. Waddell to the United States again brings into prominence the 
defects of the Extradition Treaty with that country. The misappropriation of 
trust-funds by a trustee in bankruptcy is punishable, under 24 & 25 Vict., c. 96, 
s. 1, with seven years’ penal servitude. Extradition for this crime is available, 
we believe, under most of the treaties except the United States treaty, which 
primitive instrument is confined to murder, assaults with intent to murder, 
piracy, arson, robbery, forgery, and uttering forged paper. Governments some- 
times surrender fugitives when they are npt bound by treaty to do so, and the 
United States has itself profited by this liberal view of international law; but it 
remains to be seen whether the possession of a pair of absconding trustees in 
bankruptcy will sufficiently shock the national conscience to induce their volun- 
tary surrender. The fact that the United States has, for the present, no bank- 
Tuptcy law, is beside the question.’? We wish to ask our English neighbor when, 
within any recent period, the English government has surrendered a fugitive 
from the justice of another country, except where it was under a treaty obliga- 
tion todo so? Englishmen are the last people to taunt Americans with reference 
to the position which America assumes upon this question; for the doctrine that 
there is no obligation to surrender except where it has been assumed by treaty, 
is a doctrine which we borrowed from the jurists of the mother country. The 
‘national conscience ’’ of England, in 1876, was not ‘‘ shocked’ by the refusal 
of Earl Derby to surrender to this country an escaped forger, unless our govern- 
ment would agree that he should not be put upon trial for any offence except the 
one for which he was extradited. It is true that the United States has ‘ prof- 
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ited ’’ by the liberal view of international law which sometimes surrenders crim- 
inals to the justice of another country where there is no treaty obligation to do 
so. But we profited from this view at the hands of Spain, and not at the hands 
of England. If we have been illiberal in this matter, Englishmen are the last 
people who ought to take it upon themselves to tell us of it; for no civilized 
country has been more jealous of the privilege of furnishing an asylum for the 
escaped rogues of other countries than England has been. 


From beyond the Alps we have received the September number of the Rassegna 
adi Diritto Commerciale (Review of Commercial Law), published at Turin. In 
perusing this able magazine we have felt a pleasurable excitement. We have 
dived into a lucky bag, as it were, and drawn out choice samples from the ex- 
haustless stores of a legal system comparatively unknown to us. We have 
picked up broken threads in the intercourse of learned strangers. It is at least 
more suggestive, if not more satisfactory, than long talks with old acquaintances. 
The first article contains a short history of codifications of French corporation 
law, and a series of suggestions, in the form of queries, for the guidance of a 
commission to whom the revision of that code was referred. The forty-odd in- 
terrogatories cover much ground, and in almost every question the American 
lawyer will find suggestions worthy of serious consideration. The exclusive 
original jurisdiction of so-called tribunals of commerce has of late been en- 
larged in Italy. The conflict of jurisdiction between commercial and civil tri- 
bunals, as to causes of action originating prior to the change, is the subject of the 
second article. The conclusions reached, wich much profundity and lucidity, 
though largely on abstract principles, accord with the views of Anglo-Saxon 
law. We leave the article with great desire for more information about these 
commercial tribunals. An article on the ‘ Protectorate of the Congo”? is fol- 
lowed by another, entitled ‘‘ Enforcement of Foreign Judgments,” valuable as a 
compendium of existing continental law and as a suggestive presentation of 
what it should be. The article has impressed us with a new sense of the gen- 
eral correctness of the view held in England and America on this subject. The 
reported decisions, covering such questions as bankruptcy, fraudulent prefer- 
ences, contract by correspondence, etc., seem, as a rule, pithy and well-consid- 
ered. It is satisfactory to note the identity of leading principles governing the 
courts of all civilized countries; and while differences, such as a tendency to 
abstractions and a comparative lack of respect for prior adjudications, seem to 
us striking, these very differences will lead the American lawyer to reflect on 
much that he has considered self-evident. The whole magazine, ably conducted 
as it is, has proved interesting and suggestive. We are under obligations to its 
courteous editor. 


Tue influential daily newspapers are every now and then advertising some 
scheme which a railroad company has before Congress, or before some State 
Legislature, in such a way as to lead the public to think that the editor is com- 
menting dispassionately upon the matter, as upon any other matter of current 
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interest. If the readers of the papers in question really knew what their rela- 
tions with the corporations were, whose schemes they thus advertise, their edi- 
torials on the subject would pass for very little. We are reminded to say this 
by seeing a statement in a daily paper as follows: ‘‘The application which the 
Gulf, Colorado and Santa Fe Railroad proposes to make to Congress this winter 
for right of way through the {ndian Territory has the merit of novelty, at least. 
It stipulates that, in consideration of such a grant, Congress shall have the right 
to regulate the charges of the road for carrying passengers and freight, that the 
road shall pay $50 per mile to the Indians owning the land, and that after one hun- 
dred miles are completed, the road shall also pay $1,000 annually to the Secretary 
of the Interior. The franchise desired is worth a great dea] more, of course, than 
the corporation offers, but the application is remarkable as the first instance of 
arailroad company proposing to allow the government anything on such an ac- 
count.’? The editor in this case is, no doubt, speaking from a disinterested 
standpoint; but he well might have said a good deal more. The assurance of an 
interstate railway company stipulating that Congress shall have a right to regu- 
late its tolls in consideration of a grant of certain franchises is sublime. Con- 
gress has the right, without any such stipulation. The right of government to 
regulate the tolls of common carriers, is as old as the common law. It is laid 
down in the treatise of that celebrated jurist, Lord Hale, De Jure Maris. It has 
been declared by the Supreme Court of the United States again and again. 
Where a railroad lies wholly within a State, the State possesses this right; where 
it crosses the lines of a State, or passes through a territory, the general govern- 
ment, under the power conferred upon Congress by the constitution to regulate 
commerce between the States, possesses it. The proposals to pay the Indians 
$50 a mile for the land taken to build the road, is of a piece with the rest of this 
proposition. Suppose the Indians would prefer to keep their land; is Congress 
to take it away from them, although upon payment of what Congress and the 
railroad company may deem a fair compensation ? 


Tue Albany Law Journal makes the following observations concerning the new 
room to be occupied by the Court of Appeals of that State, in the magnificent 
new capitol which overlooks the Hudson: ‘No other court in this country, 
probably no other in the world, are so sumptuously housed as our Court of Ap- 
peals will be when they occupy their rooms in the new capitol on the first of 
January. (Lord Coleridge says of the new law courts, that they seem to him 
‘uncharacteristic, unattractive and inconvenient.’) These rooms are in the 
third story, over the Governor’s, in the southeastern corner of the building, are 
amply lighted, and command a superb view of the river and the eastern hills. 
The court-room is completely lined with oak, with a heavy timber ceiling, and a 
grand fire-place backed by the most exquisite Mexican onyx. The judge’s desk 
is a beautiful example of carving. The adjoining rooms, for libraries, consulta- 
tion, and toilette purposes, and those allotted to the bar, are all that could be 
desired. The court have made an excellent exchange in declining the rooms 
originally assigned them, which were dark, cheerless and inconvenient in com- 
parison with these. Now we hope the judges will adopt gowns when they take 
up their new quarters. We know gowns are not popular, and that is one reason 
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why we would recommend them. We rather like a judicial uniformity in dress 
as well as in decisions. The judges of the highest court in this country wear 
gowns, and no one scoffs at them. The gown is a much more dignitied garment 
than the average coat, be it ‘claw-hammer,’ frock, ‘ Prince Albert,’ ‘cut-away,’ 
or what not. In warm weather, too, it admits an ex parte style of dress (so to 
speak) underneath, which is not without its advantages. We are in no danger 
in this country of degenerating into formalism, but rather of losing respect for 
courts and pulpits through familiarity and a lack of elevation. Thus, a Western 
judge has recently issued an order that attorneys and others shall not smoke in 
his court-room, carry into it partly smoked cigars, or put their feet upon chairs 
or tables!’? The proposal that the judges should wear gowns in order to put 
them in harmony with their surroundings will probably not be adopted. If 
judges were appointed to hold their offices during good behavior, as are the 
judges of the federal courts, the suggestion would not be inappropriate. But 
there is something so entirely out of keeping between a gowned judge, nominated 
to his office by a political caucus, and elected thereto by a party vote, and the 
process by which he arrived at his dignity, that the very suggestion moves laugh- 
ter. With what utter contempt would Boss Kelly look in upon a bench of elec- 
tive judges robed in gowns. 


Tue Law Journal (London) says: ‘Mr. Keen’s paper on ‘Amalgamation,’ 
read at the Bath meeting, was a very sensible contribution to the discussion of a 
subject upon which there has been some rather wild talk. Upon one point there 


seems, however, to have been a misapprehension. He referred to a ‘report’ 
which appeared some months ago in these columns that the attorney-general 
had given an opinion that a barrister was entitled to see and advise his client 
without the intervention of a solicitor so long as there was no litigation pending. 
It was not a ‘report,’ but a statement of fact. Mr. Keen says it has since been 
‘controverted.’ That is impossible, because the decision of the attorney-general 
on a question of bar etiquette is final and conclusive. Neither was the state- 
ment in any way based, as appears to be supposed, on an antiquated case. The 
professional consultations between the Duchess of Marlborough and Murray, 
which are historic, were referred to, but the decision of the attorney-general was 
upon a recent case formally submitted to him. The amalgamation of barrister 
and solicitor in the United States is not so complete as is generally supposed. 
Until the extension of railways of recent years there was always a bar at Wash- 
ington practising before the Supreme Court of the United States, the members 
of which receive briefs from all parts of the country. The practical extinction 
of this bar is a subject of regret with the judges of the Supreme Court. There 
is still a numerous body of lawyers who do nothing but barrister’s work, and 
the practical result of allowing the amalgamation of advocates and solicitors is 
that a large share in the profits of purely solicitor’s work falls to the advocate 
who lends the prestige of his name to figure at the head of the firm’s title.” We 
take leave to add to the foregoing the opinion that the English system, under 
which the legal profession are organized into two branches, the solicitors who 
consult with the clients, confer with the witnesses, prepare the pleadings, sue 
out the writs, and generally get the case ready for hearing or trial, and the bar- 
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risters who conduct the case in court, would be better adapted to the practice of 
the law in large American cities than the amalgamated system which we now 
have. We believe also, that this system would be preferable to our present sys- 
tem in respect of practice in the federal courts generally throughout the Union. 
But we Incline to think that our present amalgamated system is better adapted - 
to practice in our State courts outside of the large cities. We believe that the 
high character of the decisions of the English courts and their high authority is 
due, not alone to the very high character for learning, diligence and integrity of 
the English judges, but more largely to the fact that they are aided in arriving at 
their conclusions by a bar, — properly so-called, —a body of learned men whose 
entire time is devoted to forensic employments, and to the preparation of argu- 
ments on questions of law. The American lawyer, on the other hand, is a man 
of all work. It is safe to say that two-thirds of his energies are employed in the 
work of detail, which, in England, belongs to the solicitor’s office. A man whose 
energies are thus absorbed, and whose mind is thus distracted, cannot, as a gen- 
eral rule, perform the duties of an advocate and of a counsellor as well as one 
whose entire time is given to training and perfecting himself in those duties. 
The English system is based upon the wise principle of division of labor, and we 
cannot but think that a great mistake will be made if that system is ever changed 
for ours. Our system, as applied to the practice of the law in large cities, is 
just as wanting in economy as the management of a great newspaper would be 
if the duties of managing editor and business manager were devolved upon one 
person. It is well known that in great newspapers this is never done; in the 
small country newspapers, however, it must be done. 


REFERRING to the subject of cheap reports, which we touched upon in our 
last number, we now see that Wm. Gould & Son, of Albany, N. Y., are offering 
the full set of Howard’s Practice Reports, sixty-four volumes, for $75, to any 
one who may order them before January 1, 1884, the money accompanying the 
order in every case. The present price to the trade is $128, or $2 per volume. 
These reports are made up of cases taken from the Court of Appeals, and all the 
other courts in the State of New York in which questions of practice arise. They 
began with the adoption of the Code in that State in the year 1845; and fora 
time they were confined distinctively to adjudications upon Code practice. But 
in the course of time they began to take in other subjects, so that nearly every- 
thing has been lumbered into them, and they have lost their distinctive character 
of practice reports. They comprise, for the most part, cases decided by the dif- 
ferent departments of the present Supreme Court of New York, which, as is well 
known, is not a Supreme Court at all, but a court of nisi prius, whose judges 
also meet in banc, or, as it is called, in General Term. Many of the decisions 
reported in this series are decisions at what is called Special Term; that is, de- 
cisions of a single judge at nisi prius. Since the practice of electing judges 
came into vogue in New York, which, we believe, was nearly contemporaneously 
with the Code, there has been a sensible deterioration in the judiciary of that 
State. They have had, during the last thirty-five years in that State, a series of 
judges, good, bad, and indifferent. Some of them were merely the creatures of 
political caucuses, careless of justice and ignorant of law. Some of the deci- 
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sions rendered in that State of late years have been fragrant with suspicion of 
political influence. No one familiar with the subject can avoid feeling in some 
measure that the case of The People, ex rel. Tweed, v. Liscomb, 60 N. Y. 556, isa 
ease where the influence of a powerful politician, and his no less powerful counsel, 
changed the law and repealed a rule which had been uniformly adhered to bythe 
most eminent judges of modern times, including Chief Justice Marshall. Ex 
parte Watkins, 3 Pet. 193. We lately saw a statement in a Philadelphia paper 
that, at the recent election in New York City, the Democratic candidates for 
judicial positions were assessed in the aggregate $25,000 each. If this is true, 
the public will have no confidence in the decisions of such judges. The payment 
of such assessments amounts literally to buying the judicial office The Roman 
Empire was once put up at auction. The patrician who bought it lived and pos- 
sessed it about six weeks, until the army of Severus had time to hear the news 
of the infamy, and to march from the Danube to Rome. If public opinion were 
not thoroughly demoralized, the man who buys the office of administering justice 
in this way would not keep it any longer. Unquestionably, there are many 
learned and incorruptible judges in New York, and there are many good deci- 
sions in Howard’s Practice Reports; but there is also in them a mass of 
trash such as can be found in no other reports with which we are acquainted, if 
we except those of Barbour and Abbott. A man can find in them decisions for 
or against almost any disputable proposition; but his perplexity is increased by 
the fact that he seldom can tell, when he reads a decision of the Supreme Court in 
those books, that it has not been reversed by the Court of Appeals. Those books 
are known to contain a great many overruled and reversed cases. It is believed, 
however, that with the aid of the excellent Digest of Abbott, the careful prac- 
titioner can generally find out what these cases are; and these books are now 


offered at a price so remarkably cheap that to grumble at what they contain 
would be like “‘ looking a gift-horse in the mouth.”’ 


WE have to accept with a good deal of allowance the so-called special dis- 
patches of some of the American daily newspapers, with reference to foreign 
affairs, since the secret is leaking out that many of these alleged dispatches are 
of home manufacture. The general inaccuracy of the daily press with regard to 
legal questions makes this the more necessary where such dispatches relate to 
legal matters. We are moved to say this by a special dispatch from London 
which appeared in a St. Louis newspaper on November 29th, under date of No- 
vember 26th, as follows: ‘Lord Chief Justice Coleridge has already begun to 
put into practical use the professional information he obtained in the United 
States during his recent tour. His lordship, since his return, has discussed 
freely with the great lawyers and judges of London the merits and demerits of 
American jurisprudence, and in these semi-professional conferences has never 
hesitated to express great admiration for the manner in which Americans have 
developed the local or home government idea until, as he says, it has become to 
observant foreigners the most striking feature of American institutions. The 
general government, Lord Coleridge thinks, although not strictly more consti- 
tutional than that of England, appears to the foreign observer to have less to do 
with the people or their personal affairs, than any government in the world, and 
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to be confined in its functions within such a sphere that it might be described as 
simply an international agency or bureau, with practically no absolute power of 
its own, and acting under popular direction. Lord Coleridge has taken every op- 
portunity of impressing these views upon the liberal members of the profession 
in England, and has already succeeded in breaking down much conservative 
prejudice. His first attempt to Americanize British practice has been entered 
upon, and has already gone beyond the mere approval of his colleagues and se- 
cured favorable Cabinet action. This step has for its object the formation of a 
system of district courts throughout England, after the model of the district 
courts in the United States. A bill for the creation of such a system of courts 
in England has been prepared under the supervision, it is understood, of Lord 
Coleridge, and has been accepted by the Cabinet.’’ If the matter stated in this 
dispatch is true, it indicates that Lord Coleridge, during his recent visit to this 
country, kept his eyes and ears open; and we are glad to learn that he found 
something in our judicial system which is worthy of experimenting with in the 
old country. It has always seemed strange to us that the practical genius of 
modern England has so long endured the centralization of all the superior courts 
of justice at London. We should have thought that the need of permanent 
courts of judicature possessing general jurisdiction, in such great cities as Liv- 
erpool, Birmingham and Manchester would have been felt with such force as to 
produce a change in the existing system. But the existing system in England 
has not been without its good effects. The centralization of the superior courts 
in London has centralized the bar, and solidified it into a body possessing a high 
esprit de corps, and distinguished, perhaps, above the bar of any other country for 
its learning and independence. A scattered and segregated bar loses the quali- 
ties which spring from this constant habit of association. Appropriate to this 
subject, we see the following in the Law Journal (London) for November 17: 
“In his Guildhall speech the master of the rolls said that ‘he was authorized by 
the lord chief justice to say that he had not brought a revolution from America 
in his pocket,’ a sufficient contradiction, if such were necessary, of the idle ru- 
mor that immediately on the return of the chief justice to the royal courts he 
sent for the leaders of the bar and discussed the propriety of the admission of 
solicitors to audience in the High Court.”’ 


Tue New York Board of Trade seems to be actively interesting itself in favor 
of the passage of the Lowell Bankruptcy Bill. This bill, it is well known, has 
been before Congress for a considerable length of time. It was prepared by 
Hon. John Lowell, formerly United States District Judge for the District of 
Massachusetts, but now United States Circuit Judge for the First Circuit. The 
New York Board of Trade has recently published a comparison between the 
Lowell bill (Senate form), the United States Bankruptcy Act of 1867, and the 
English Bankruptcy Act of 1883, which comparison has been prepared by Morris 
S. Wise, a member of the bar of New York City. The corresponding provisions 
of these three different measures are printed side by side in three columns. We 
also have before us an analysis of the Senate edition of the Lowell bill, pointing 
out its principal features. This was also prepared by Mr. Wise for the New 
York Board of Trade. It is stated that the Lowell bill, as revised by the 
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National Convention of Boards of Trade, held at Washington, January 19 and 20, 
1881, and as amended and reported by the Judiciary Committee of the Senate in 
January last, will again be presented to the present Congress. 


We have before us the third annual report of the special committee of the 
Association of the Bar of the City of New York, appointed to urge the rejection 
of the proposed Civil Code. Theodore W. Dwight is chairman of the commit- 
tee, and J. Bleecker Miller is secretary. It is evident that the committee regard 
the proposed Civil Code as something in the nature of what a lady would call 
*‘dreadful.”? They say: ‘* Your committee desire again to tender their congrat- 
ulations to the Association, and to the profession at large, upon another escape 
from the dreadful results of this proposed innovation upon the system of the 
common law, and the consequent upheaval of the foundations of the settled 
jurisprudence of this State. The marvellous vitality of this scheme and the un- 
tiring zeal of its chief promoters, warn us of the necessity of being still pre- 
pared to meet another attempt, at the next session of the Legislature, to procure 
the passage of the proposed Civil Code. To that end your committee would re- 
spectfully recommend that the matter be again placed in the hands of a special 
committee charged with the duty of again opposing, to the utmost, every at- 
tempt to secure its adoption.” 


WE are glad to publish the following suggestive communication from Herbert 


T. Ames, Esq., of Williamsport, Pa., touching the substitution of trial by judge, 
and trial by referee, for trial by jury, in civil cases in that State: ‘‘ I read with 
interest John M. Shirley’s article on ‘The Future of our Profession, ’ in the last 
number of the AMERICAN Law REVIEW. I desire to call your attention to the 
fact, that the same system prevails in Pennsylvania as in New Hampshire in ref- 
erence to dispensing with trial by jury. Section twenty-seven of Article V. of 
the Constitution of 1873, provides: ‘ The parties, by agreement filed, may, in any 
civil case, dispense with trial by jury, and submit the decision of such case to the 
court having jurisdiction thereof; and such court shall hear and determine the 
same, and the judgment thereon shall be subject to writ of error as in other 
cases.’ The Legislature, to enforce this provision of the Constitution, in 1874 
enacted a law, directing how it should be carried into effect. It provides that 
the decision of the court shall be in writing, stating separately and distinctly the 
facts found, the answer to any points submitted in writing by counsel, and the 
conclusions of law; and shall be filed with the clerk of the court where the case is 
pending as early as practicable, not exceeding sixty days after the termination 
of the trial; and the clerk of the court shall forthwith give notice to the parties, 
or their attorneys, of the filing of the decision of the court, and if no exceptions 
are filed within thirty days, then the clerk is to enter judgment thereon. ‘If ex- 
ceptions are filed to the finding of facts, or conclusions of law, within thirty days, 
then the judge who heard the case in vacation, upon argument, may order judg- 
ment to be entered according to the decision previously filed, or make such mod- 
ifications as justice and right shall deem proper. From this decision an appeal 
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lies to the Supreme Court, where the case is heard as in cases of appeal in equity 
proceedings; and if a new trial is ordered, it is proceeded with before the same 
court, in the same manner. Practice under this act is constantly growing, and 
meets with general favor from both bar and clients. It commends itself to the 
profession for several reasons, prominent among which may be named: (1.) The 
time for hearing the cause is fixed, by consultation, at such a time as suits the 
convenience of counsel and clients. (2.) It decreases the expenses of litigation, 
in that parties are not compelled to be present with their witness during the 
greater part of a term, awaiting the time when their case will be reached on the 
trial list. (3.) Causes can be disposed of withlessdelay. (4.) Greater latitude 
is allowed in the introduction of evidence by the court when trying the cause. 
(5.) The court gives more consideration to the weight ofevidence. (6.) It gives 
counsel more opportunity to properly prepare and analyze the evidence, and aid 
the court in the proper decision of the cause. In addition, we have a referee act, 
which provides that in all civil suits the parties may, by agreement in writing, 
submit the case to the decision of any person learned in the law, who is author- 
ized to act as an attorney in the Supreme Court of the State. If the person thus 
selected agrees to perform the duties of referee, he files his acceptance with his 
oath, to faithfully perform the duties of his appointment, with the clerk of court 
within twenty days, and he must within twenty days thereafter fix the time and 
place of hearing by a paper filed with the clerk of the court. In all things per- 
taining to the trial and decision of the case the referee has the same powers and 
duties to perform that belong to the court under a like submission to them waiv- 
ing trial by jury. The decision of the referee must be filed of record in the case, 
and is subject to exceptions, writ of error, or appeal in like manner as cases 
submitted to the court. The writ of error lies to the decision of the referee, and 
the court in which the case is pending has no control over the decision of the 
referee. The Supreme Court may reverse, and send back for a new trial before 
the referee. The referee receives $10 a day for his services, to be taxed 
as costs in the case, and paid like other costs. The practice under this act is 
constantly growing, and meeting with approval from the profession. And it will 
be but a few years until jury trials will be a thing of the past, except in criminal 
cases, and that other class of civil suits where the parties hope to win large ver- 
dicts by the eloquent appeals of distinguished counsel to the prejudice and pas- 
sion of jurors, regardless of the weight of evidence.’’ 


Our note, in the last number of the REvIEw, on cheap law books (pp. 795- 
797), seems to have stirred up a small hornet’s nest. We have before us four 
readable letters; one from an accomplished lawyer, who has had experience 
both as a legal journalist and as a law-book maker; the other three from enter- 
prising law publishers. The writers of the last will probably be recognized. 
Hear what they have to say: — 

Letter Number One.—‘‘Some eleven or twelve years ago, when I was prac- 
tising in Chicago, I had the pleasure of meeting you in St. Louis at the store 
of Soule, Thomas & Wentworth. At that time I was editor of Bench and Bar, 
a publication which died because it had no mission, little backing, and no 
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special financial or other aid on the part of its proprietors. My remembrance 
has lately been several times called to those days, as I have read the suc- 
cessive numbers of the Law REVIEW under its new management; and I am 
moved to congratulate you and your associate on the great improvement you 
have made in the periodical. You have demonstrated the possibility of making 
a live professional journal out of one that was dying of its own weight, and 
it is sincerely to be hoped that you are receiving and will continue to receive 
adequate aid and support of every kind. The purely editorial department is 
one that I read with special pleasure. The notes are fresh and vigorous; have 
reference to matters of every-day interest, and the writers know what they 
want to say and say it plainly. In the September-October number is a note 
on the writing of law books; or, more especially on the remuneration therefor, 
in which a good deal of truth is told. I wish you would tell more of it. I 
wish you would say something about the way law books are generally made, 
My knowledge of the facts amounts to this: A., either from youth, inability, or 
inherent want of practical common sense, fails to earn a good living from prac- 
tice. He knows a law publisher, and applies to him fora job. The publisher 
asks for a suggestion, and A. says to him, ‘I think I could make a book on Sales, 
or Probate Practice, or Mortgages, and I guess the book would sell.’ A trade is 
made. A. is to make a book big enough to fill a certain number of pages. The 
publisher agrees to print fifteen hundred copies, and pay a royalty of a dollar 
a copy, payable when the books are sold. No stereotyping, or reservation by the 
writer of any rights. With prior knowledge that, at the best, the job is worth 
$1,500, the author does his work, and does it largely with a pair of scissors; 
for he has regard to the recompense of reward. If he has any special knowledge 
of his subject he may do good work— as High did. He was working for bread, 
and was conscientious. If he knows nothing about it especially, he does poor 
work, as did, who wrote on ———-———— for the same publishers. The 
end of the whole business is that the profession pay big prices for poor work 
often; for good work, rarely. Another class is that of bookmakers by profes- 
sion, who hardly earn their salt. When your writer said that Parsons was the 
best paid of our law writers, he said truly — but when he added that he didn’t 
earn more than $6,000 a year, he was estimating a third higher than the reality. 
I was his secretary for three years, and know his income from copyrights was 
never more than $6,000, and averaged about $3,500. An exception must be 
made for his ‘Laws of Business’ as sold by subscription, which netted him 
some $30,000; but that was a specialty, and depended on the machinery of 
subscription publishers. It seems to me that we want a class of law writers 
who are chosen for special knowledge and special ability as writers, and a 
class of publishers who are willing to divide profits fairly, and are far-sighted 
enough to see that cheaper books mean greater sales —and who are bright 
enough not to publish a book not worth stereotyping — and enterprising enough 
to sell a big edition so as to pay for stereotyping, and get profit enough to 
warrant new plates when a new edition is needed. Keep on stirring up these 
practical subjects and you’ll get your reward in the good wishes of your pro- 
fessional brethren, if, as is likely, you don’t in pecuniary return.” 

Letter Number Two.—‘‘I learn indirectly that you are concocting a ‘ Sym- 
posium’ on the rewards of legal authorship. Now, I am not bidden to this 
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feast, but consider myself sufficiently intimate with you to drop in and take 
‘pot luck’ at any intellectual meal, and will therefore obtrude an idea or 
two. If the text is that legal authors are poorly paid, I have nothing to say in 
the negative, for they certainly do not get as much from books as good lawyers 
get from practice. Neither, for that matter, do legal publishers, on the average, 
get as much profit as if they worked as hard in some other lines of business. 
But if any of your disputants be inclined to argue that authors do not get their 
fair share of profits from law books, right there I would join issue. Nor doI 
think that the price of text-books can be properly considered too high. They 
can be manufactured, to be sure, for a third of what they sell for; but the cost 
of manufacture is not all that is required to bring them to market. The pub- 
lisher must give a fair discount to the retailer; he must bear the expense of a 
business establishment, — such as rent, taxes, clerk-hire, insurance, and so on; 
he must advertise his book liberally. To show what an important part these 
items play, I have taken the figures on a $6 (net) book of eight hundred octavo 


pages, and analyzed them according to a graduated possibility of sale, as fol- 
lows: — 


Saleof 500 1,000 1,600 2,000 2,600 


Author’s royalty (percent) . . . . . . 17 17 17 
Average trade discount. . . . .. . . .25 25 25 25 
Cost of manufacture ....... . .80 45 33 .28 25 
General expenses . ‘ 10 10 .10 10 10 


$1.42 


“The percentages of author’s royalty, trade discount and manufacture, are 
from actual figures; those of advertising and general expenses are as near as 
they can be calculated. If the publisher is also a retailer, he gets full price for 
part of his edition, but has to pay out of it an additional cost for retail expenses. 
You will see from this that in return for his investment of time and money and 
the risk he runs, the publisher does not begin to get any profit until over a 
thousand copies are sold. After that his profit slowly increases, until, just 
before the twenty-five hundredth copy is reached, he is equal partner with the 
author in percentage of profit. You know how many books fail to reach this 
limit; and can imagine, out of those which go beyond it, the publishers cannot 
derive an unholy profit. It is only by combining many books, and making good 
hits with some of them, that we can get our bread and butter. As to the recent 
cheap reprints of reports, the circumstances, as you know, are very different, 
There is no copyright to be paid; in every instance but one the principal cost 
of manufacture (type-setting and stereotyping) was covered on previous edi- 
tions; the publishers secure a market themselves, and allow little or no discount 
to the trade; and the whole transaction is a wholesale placing of sets, in many 
volumes; which costs much less in proportion than the introduction and distri- 
bution of a single new treatise. ; 

““If any scheme could be devised by which large subscriptions could be guar- 
anteed, in advance, for a treatise before it was published or examined, the price 
of text-books could be materially reduced; but while the publishers have not 
only to assume the risk of publication, but also to advertise and circularize and 


canvass, at great expense, before they can fairly start a book, the present prices 
do not seem to me to be extravagant.” 
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Letter Number Three. —‘‘ I was somewhat amused to read your article on pages 
795 to 797 of the September-October number of the AMERICAN Law REVIEW. 1 
do not propose to ‘ rush into print,’ but, on the contrary, this letter is strictly per- 
sonal. Having pleasantly met Major Eaton, and having had an extensive corre- 
spondence with Judge Thompson, I shall trust that you will pardon me if I, for 
once, weary your patience. I. True, we have cheap reports for the United States 
Supreme Court, New York Law Reports, and Pennsylvania. So far, good enough. 
But the parties who started this very cheap printing had no royalty to pay, as did 
the original publishers, and the mechanical execution, as regards type, paper, press 
work and binding is, in no way, up to the original. At the same time I am 
not sorry that the reduction has come, as I am a firm believer that no copyright 
should exist in reports. Most of the reports have been written bya salaried re- 
porter, whose duties have been prescribed by law; and to claim a copyright on 
top of his salary has always seemed an absurdity to me. At the same time, the 
result of this low price, in a few sets of reports, is not,-in the majority of cases, 
to the best interests of ‘the struggling country lawyer,’ as it too often happens 
that, instead of buying those reports and text books of most value to his daily 
practice, this same ‘country lawyer’ will use all his present means and cripple 
himself for months, if not for years, by the purchase of cheap books, for the 
reason that they are cheap. As arule, a year or two after sets of cheap reports 
are got on the market, booksellers can buy them at about half price in exchange 
for books that your ‘struggling lawyer’ really needs in his practice. I will 
not, however, quarrel with you about the benefits to come from cheap reports, 
except to remark that it will not extend beyond a few States; and, from the fact 
that the ‘ordinary lawyer’ does not run to an accumulation.of State reports, 
said reduction is not likely to do the ‘country lawyer’ much good or harm, as 
the purchase of one or two sets of State reports — exhausting his means — de- 
bars him from the purchase of those books of general utility necessary to his 
practice. II. But if your article means anything, it desires text-books to be got 
at the same low rate, and yet closes with an abuse of the publisher for not pay- 
ing authors a higher royalty. I propose to correct some of your errors. (4a.) 
You state that the prices of text-books are almost as high now as fifteen years 
ago. You are in error. The ruling price of text-books fifteen years ago was 
$7.50 per volume, —I mean such books as Parson’s, Wharton’s, Story’s, Bishop’s, 
etc., etc.,—while the price now is but $6 per volume, a reduction of twenty per cent. 
You call for cheap text-books and high royalty. Unless I am greatly in error, 
the royalty fifteen years ago was, with one or two exceptions, seventy-five cents per 
volume, while now it is$1 per volume. That is, while the retail price of books 
has decreased twenty per cent, the author’s royalty lias been increased thirty-three 
and one-third per cent. (c.) You complain that authors receive but $1 per volume 
royalty on an ordinary book that sells for $6. Now, can it be possible that you do 
not know that publishers sell through the channels of trade and by agents, and that 
the ordinary trade price is $4.50; that the sale by the publisher, at the retail price 
of $6, is of no particular quantity to those sold at $4.50 or less? (d.) Let me take, 
therefore, your estimate of cost of making two thousand copies at $1.75 (although 
one thousand copies is the regular edition, costing a much larger sum per volume), 
and add the royalty, $1 — $2.75 — average selling price, $4.50, or gross profit, 
$1.75. Now, when you deduct cost of doing business, advertising, circulars, edi- 
tors’ copies, bad debts, books that fail, and last but not least, the agency work, the 


NOTES. 981 


author has a fair division. (e.) When you say the publishers have pursued a 
narrow and short-sighted policy in not dealing more liberally with law writers, 
you reach the height of absurdity so far as any deductions can be made from 
your article. Cheap books at $1 per volume, and authorship at more than $1 per 
volume, is the only deduction I can make from your article. In other words, you 
would have the publishers give the author more than they sell the book for. 
(f.) Lalso undertake to defend the great army of legal editors and authors as 
men of ability. Their names are known by the bar of the whole country. You 
seem to favor a ‘ professional bookmaker,’ while this class is not desired gener- 
ally. (g.) But to expect that Choate, Webster, Evarts, Field, Benjamin, Butler, 
Conkling, etc., lawyers who can make from $10,000 to $100,000 per annum 
out of their practice, can do the same out of legal authorship, is an absurd 
idea, The gross sales of twenty of the best text-books in the land would not 
equal the income of these great advocates and lawyers. We don’t look for such 
men to enter the field of authorship, and the chances are they would fail if they 
did. (h.) You mention Mr. High’s going back to practice. I am glad he did so. 
Had he written too much he might have injured his high reputation. And this 
leads me to say that his books, excepting ‘ Injunctions,’ have had no large sale. 
‘ Receivers’ and ‘Extraordinary Remedies’ have not met with any extra sale. 
(i.) You then go on to berate the ‘commercial drumming.’ Well, what are you 
going to do about it? What can we do about it? It is a recognized necessity, 
and without it, or something fully as expensive, new houses, as well as old ones, 
would soon take steps backwards. 

“And finally, when you can so arrange matters as to have but one text-book, 
and one publishing house, and one law journal, the owners and authors and 
publishers willbe happy. But so long as competition is free for both author and 
publisher, we are most likely to regulate the price by the supply and demand, 
and good publishers are more liable to pay too much, in this age of competition 
and duplication, than too little, for the services of even good legal writers. 

“That agents are necessary is well illustrated by the fact that publishing 
houses will not exert themselves in selling books that directly compete with 
their own publications; and by the further fact, that each house has its own 
books to push, and cannot be made to sell another house’s books to any extent, 
unless the trade discount should be fifty per cent or better, — a financial impossi- 
bility. As to cheap reports, I have some convictions about them. 1. The State 
reports are primarily designed for the State where published, and this cheap edi- 
tion of Massachusetts and New ork reports, of 1,000 copies only, will be 
largely sold in the State where issued, and in large cities. 2. There are not Jive 
lawyers on an average in each State who have, or who ever will have, sets of all 
the reports; and with all this cheap reprinting of a few old State reports, if I 
had a chance to sell in one year TEN FULL SETS OF ALL THE STATES, I would 
not agree to fill the order for $750,000, as they can’t be had.” 

Letter Number Four: — ‘‘ We have noticed an article, commencing on page 795, 
of your September-October number, under the heading ‘ Notes,’ referring to our 
publications. Everything about it is substantially correct, except that on page 
796. Instead of saying that ‘ Messrs. Banks & Bros. entered upon the publishing 
of arival cheap edition of the New York Reports, edited by Mr. Brightly,’ ete., you 
should have said, ‘accordingly, Messrs. Banks & Bros. entered upon the pub- 
lishing of a rival cheap edition of the New York Reports, by using old stereotyped 
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plates, without notes or additions.’ Mr. Brightly is advertised by them to be 
engaged to annotate their edition (not cheap) of the United States Reports, up to 
forty-one volumes. Thisisalltheyclaimtoannotateat all. Permit us to add that 
our form of reports, and even the type, has proved so universally acceptable to the 
profession, that we have been more than agreeably surprised at the popularity of 
our own work. This has led us into the publication of the old Common Law 
Decisions of New York, of which we feel even more proud, than of our United 
States work. We will submit a volume to you within a few days, with its notes 
and additions. The cases are so short and so very numerous that the new work 
shows to much better advantage than in the other series; and whatever you 
may think of it, we feel sure that a reprint of old reports, should never be put 
up in any other way. With such an innovation as we have been guilty of in the 
matter of prices, we have hardly expected to be dealt fairly with, by the old 
publishers or by even the editors and publishers of periodicals; and it has been 
a refreshing surprise to us, to read your notes, and we take no exception to the 
fact, that we are a ‘ concern,’ or that we are composed of men ‘ unknown to the 
legal profession and law-book selling trade,’ or that our location is not down on 
the general map of the United States. Since you have taken in the situation so 
well, we have no objection to giving you another secret, viz., that we desired 
to be looked upon as ‘visionaries and foolhardy adventurers’ and ‘rural pub- 
lishers,’ as B. & B. put it, until we had secured a sufficiently large list of sub- 
scribers to pay expenses at our prices. This, as you know, must be large. 
Therefore it was well for us to hide in a country village.”’ 

We have not much to add to the foregoing. We had our say on the subject 
in the last number of the Revrew, and now we propose to let our friends have 
their say. We have, at least, succeeded in pressing into our gratuitous service 
four capital ink-slingers as associate editors of the Review, and what they 
say will not fail to interest the drowsiest old lawyer on our subscription list. 
We note with a little curiosity some of the things they say, and some of the 
positions they take. It seems that Prof. Parsons, the most successful in a 
financial way of all law-book writers, never made $6,000 a year out of his law 
treatises —never averaged more than $3,500. This is a discouraging fact to 
the army of young fledglings, who, annually hatched out of the law schools as 
chickens are hatched out of patent ovens, enter upon law book-making as a 
profession. In addition to this, we have private information of the most 
undoubted character to the effect that the total income which the greatest law 
writers —such as Parsons, Kent, Greenleaf — have received from all the editions 
of their greatest works, does not exceed single fees that have been paid to great 
lawyers, like Black, Dudley Field, Charles O’Conor, and others. We must take 
issue with writer No. 1, on the assertion that professional book-makers hardly 
earn their salt. Bishop and Wharton are both professional book-makers, and 
they earn a good deal more than their salt. No book-makers, with whose works 
the profession have been favored, deserve better of the proféssion than these 
two writers. We are exceedingiy glad to be able to lay before our readers the 
figures given by writer No. 2. It strongly vindicates what we said, that there is 
not a fair division between publishers and authors. The first two lines in his 
tables show that retailers get eight per cent more for handling a law book than 
the author gets for writing it. There is another position assumed throughout 
the argument of the writer which will arrest attention, and that is, that the 
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publisher ought to make as much net in all cases for selling a book as the 
author ought to make for writing it. The publisher can sell a hundred books 
at a time, and the author can write but one. If the assumption of most pub- 
lishers who employ amateurs to write their books is correct, that it requires 
no previous training and no accumulation of knowledge to write a good law 
book, —in other words, if law-book making is a trade, as quickly learned as 
commercial book-keeping or commercial drumming, —then there is no reason 
why the author should get any more for his part of the work than the publisher 
should get for his. But these are not the relative positions of good book- 
makers and publishers. A young man can begin publishing and carry it 
on successfully,—of which there are many notable instances. There are 
also some distinguished instances of young men writing successful law 
books, —as Sugden did, as High did, and as Freeeman did,—but the 
general rule is, that before a man can produce a really good law book, 
years of unpaid study and preparation must supervene. We wish our pub- 
lishing friends would stick a pin in at this point: We accuse them of paying 
to amateurs and writers of cheap-john books, as large a royalty as they 
pay to reputable authors of thorough and standard works, like Parsons, 
Bishop and Pomeroy. If they can justify this upon any business principle, we 
want to know what the principle is. If a manager were to propose to Mr. Irving 
that he make a tour of America for the same proportion of the gross receipts that 
would be tendered to an unknown actor starting out on his first starring tour, it 
would be thought ridiculous in the extreme. But it would not be more ridicu- 
lous than it is to pay a law student the same royalty that is paid to Mr. Bishop. 
And yet, according to the confessions of letters No. 2 and No. 3, the author of 
reputation, whose book is sure to sell, is obliged to assist in insuring the pub- 
lisher against the chances of loss which he takes in experimenting with amateurs, 
with off-color writers, and with novel subjects. We know that writer No. 2 
has been careful and candid in constructing his table of figures; but one point in 
it reminds us of the plan of book-keeping said to be pursued by English pub- 
lishers, who divide net profits with their authors. The thing is figured out so 
that there are never any net profits to divide. If there be any remnant at the 
end of the ciphering, it is sure to be swallowed up in the omnibus item with 
which the account concludes, of ten per cent (or it may be twenty per cent), 
charged for general expenses. Furthermore, the argument proceeds in obliv- 
ion of the fact that it costs something for the author to make a book besides 
the mere expenditure of his time and the cost of preparation. Suppose the au- 
thor of some standard work, like Freeman on Executions, were to commence 
figuring against his publisher, his figuring would be something like the follow- 
ing: — 


Ten years of general study and sciiameauaie 

Author’s labor for two years 

Clerk hire for two years 

Rent of “workshop,” “den, or “sanctum” for two years 

Outlay for stationery, and standard works needed for constant ref- 
erence 

Interest on above at av erage rate of bank discount until re-im- 
bursed by royalty ‘ 


Total 
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Contra: 
Royalty on first 2,500 copies, the number necessary to be sold before 

the publisher ** gets even” with the author. . $ 2,500 00 
Author’s profit (a minus quantity, which his gratitude would will- 

ingly divide with his publisher) . ° ‘ 1,900 00 


The author sells a book to the publisher and gets biue sky ae his real profit. 
Passing now to letter No. 3: We like the frankness of the writer of this letter, 
We admire the courage of a man who stands up and argues, and that toa lawyer, 
that it is cheaper to buy something that is dear than it is to buy something that is 
cheap. Itreminds us of the German story of ‘‘ Hans im Gliick ’? — how Hans com- 
menced trading onthe bag of gold which represented the earnings of a lifetime 
and kept on trading until he had converted his fortune in toa common feldstein, 
He evidently went upon the principle that a thing which is cheap is really worth 
more than a thing which is dear. We are also struck with the remark that’ 
reporters ought not to have any copyright in reports. That reads to us like a 
branch of the old doctrine that capital ought to own labor. Of course, the pub- 
lisher should have a royalty in them. Whether the reporter should have a copy- 
right depends wholly on the amount which he has received as salary, — whether 
the Legislature, in fixing his salary, intended that he should also have a copy- 
right, and, hence, gauged his salary accordingly; or whether they intended his 
salary should be his entire remuneration. We regret that we have to take issue 
in some statements of fact with writer No 3. He has informed us for the first 
time that the average edition of a law book is 1,000 copies. We know that some 
of the Eastern publishers, who do not stereotype, who never have a drummer on 
the road, but who depend wholly upon advertising and circulars for making their 
books known to the profession, print as small an edition as 1,500, but we never 
before heard of editions as small as 1,000. It is amusing to put the statement 
of publisher No. 3, that the ‘regular edition’ is 1,000, with the statement of 
publisher No. 2, who proves that it takes a sale of 1,200 to enable the publisher 
to get his money back. We believe that one edition of Parsons on Contracts 
reached a sale of over 7,000. We must also join issue with the statement that 
the ruling price of text-books fifteen years ago was $7.50 per vol. That was 
what was known as the ‘‘ catalogue ”’ price, or the “‘long’’ price, while the book 
really sold for $6, or $6.50, ‘just as it does now. In other words, if, in 1868, 
Little, Brown & Co. had been fortunate enough to be the publishers of Pom- 
eroy’s Equity Jurisprudence, they would have advertised the three volume work 
at $22.50, just as they advertised Greenleaf on Evidence, at $22.50; but they 
would have sold it at $18, the price at which they really sell Greenleaf on Evi- 
dence, and the price at which the Bancrofts both advertise and sell Pomeroy’s 
great work. The truth is, the real selling price of standard law books has 
fallen very little in the past fifteen years, while the price of manufacturing them 
has greatly fallen in that time, and the standard remuneration allowed the author 
remains substhatially now what it was then. We cannot close our observations 
without inquiring, in the language of Lord Brougham, what ‘ wild dream”? has 
led our correspondent No. 3 into the conclusion that we advocate the sale of law 
books at $1 per volume, and the payment of more than $1 per volume, as 
author’s royalty on the same books? As that renowned chancellor once said, 
“* We cannot go to the wild length of holding ” that our correspondent has drawn 
the proper deduction from what we said. ‘‘Why do the heathen rage, and the 
people imagine a vain thing? ”’ 
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In accordance,with a suggestion made to us by correspondents in Nebraska, 
we give below the pronunciation of such American names of reporters and legal 
authors as seem to be liable to mispronunciation: — Angell, Ain’jell; Bigelow, 
Big’el-o (g hard); Bispham, Bisp’ ham; Bouvier, Boo-veer’; Brevard, Bre- 
vard’; Cheves, Chev’ess; Coldwell, Cald-well’; Deady, Dee’dy; Denio, De- 
ny’0; Dessaussure, Des’saus-sure; Devereux, Deve'r-o; Dillon, Dil’lon; 
Duvall, Du-vall’; Ewell, Yew’el; Gill, Gillman, G hard; Gilmer, Gilpin, 
G hard; Hening, Hen’ing; Houck, Howk; Houston, Hows’ton; Keyes, Kize; 
Lea, Lee; Leigh, Lee; Littell, Lit-tell’; Mc-Lean, Mac-lane; Minot, My’‘nott; 
Rapalje, Rap’al-jay; Schouler, Skool’er; “aney, Taw’ney; Wythe, with (th as 
in thong); Yeates, Yates. — Soule and Bugbee’s Legal Bibliography. 


Not many years ago there lived in the city of Montgomery, Alabama, a young 
man whom we will call Smith. He had not long resided in the city before he 
betook himself to the study of law, and to that end borrowed a straight back 
chair, and space to put it, in the office of one of the prominent law firms in that 
city. One day the senior member of the firm requested Smith to look up for 
him some authorities on the question of ejectment. Smith undertook his task 
with great alacrity, and felt highly flattered that his instructor should have in- 
trusted to him so important a matter. The first volumes in which he began to 
make his search were the old English Reports. He had searched through almost 
the entire series of the Reports without finding any authorities. And in almost 
every case he encountered, Rex figured as one of the parties. The search was 
long and arduous, however, before he lost his patience with Rex. Finally he 
could stand it no longer, and impatiently exclaimed, ‘‘ Governor, who is this 
man Rex? He is the most interminable litigant I ever heard of, and he must 
have lived to be two or three hundred years old.’’ — Alabama Law Journal. 


SomE curious ceremonies, says an English journal, are still keeping up in the 
Tower of London. That of locking up the tower of nights is the most ancient, 
and the most stately. A few minutes before the clock strikes eleven, the porter, 
with an attendant, appears before the main guard-house, carrying a lantern, and 
calls out, ‘‘ Escort Keys.’? The guard, supplied always from the Queen’s House- 
hold Troops, then turns out and escorts ‘‘ Keys”’ to the outer gate, called the 
‘Spur,’ each sentry challenging as they pass his post, Who goes there?”’ 
‘Keys.’? After the gates are securely locked and barred, the procession re- 
turns, the sentries exacting the same explanation as before. When they come 
in front of the main guard-house the sentry stationed there gives a loud stamp 
on the ground with his foot and demands, ‘Who goes there?’ ‘ Keys.” 
‘““Whose keys?’ Queen Victoria’s keys.’’ Pass, Queen Victoria’s keys and 
all’s well.’? The porter then calls out, ‘God bless Queen Victoria! ” to which 
the main guard responds, ‘‘Amen.’’ The guard then presents arms, the officer 
kisses the hilt of his sword, and the keys are deposited in the lieutenant’s lodg- 
ing. After this all ingress and egress is impossible. — Montreal Legal News. 
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Tuer Ohio Law Journal contains a “ Timely Suggestion,” in the form of the 
following recommendation, signed by the five learned gentlemen who constitute 
the committee appointed by the Supreme Court to examine applicants for ad- 
mission to the bar in that State: ‘The committee beg leave to say that the ex- 
perience under the present laws and rules for admission to the bar shows that 
the time devoted to the study of the law by applicants is not sufficient. Persons 
who at the end of two years’ study were found unprepared have, on more than 
one occasion, after a delay of six or twelve months, devoted to earnest study, 
been found exceptionally well prepared for admission. We think a change of 
the law increasing the period of study from two to three years would be advisa- 
ble.”’” We rise to second this recommendation, and to suggest further, that, 
after the three years’ experiment has been tried a while, a fourth year be added, 
and that the fourth year be devoted entirely to drill in local statutes and local 
procedure. It is a matter of every-day experience in the courts that the inter- 
ests of clients are wrecked through ignorance on the part of young practitioners 
of the plain and settled rules of procedure. The most frequent mistakes made 
by such practitioners is the omission to save exceptions in the proper manner 
to the rulings made by the court in the progress of the trial. Another frequent 
blunder is, in Missouri, at least, to omit to get distinct rulings on questions of 
law, by requests for declarations of law where the case at law is tried by the 
court sitting as a jury. Another thing which, in Missouri, it is hard to learn, is 
that no exception to any ruling made during the progress of the trial can be 
made available on appeal or writ of error, although regularly incorporated into 
the bill of exceptions, unless the same was brought to the attention of the court 
below in a distinct manner in a motion for newtrial. Then, notwithstanding all 
the efforts of modern legislation, and of the enlightened and progressive school 
of lawyers, to simplify procedure, so that the object of a lawsuit shall be, not 
to discipline lawyers at the expense of their clients, but to do justice, the system 
of procedure in nearly every State abounds in traps and pitfalls, which consist in 
antiquated rules which we have inherited from worn outand obsolete systems, and 
which have been handed down to us by a sort of parrot-like repetition, although 
the reasons for originally supporting them have passed away. One which we just 
now have in mind is the rule in Missouri, that an exception to a verdict as not 
being responsive to the issues must be saved by a motion in arrest of judgment, 
and cannot be saved by a motion for a new trial. We inherited the rule from 
England, and from a system of procedure where there was no such thing as a 
motion for new trial. Now, when it is considered that the motion for new trial 
and the motion for arrest of judgment have substantially the same office in this 
regard, to bring to the attention of the judge before whom the cause has been 
tried, an error of procedure committed at the trial, which entitles the objector, 
not toa judgment in his favor, but to a new trial, it is perceived that the rule 
which says that one error of procedure committed at the trial must be brought 
to the attention of the judge in one form, or it is waived, and that another error 
committed at the trial must be brought to the attention of the judge in another 
form, or it is waived, is a mere trap for the unskilful practitioner. If he gets 
his foot into the wrong hole, his client’s rights are gone. Until our rules of pro- 
cedure are simplified so as to weed these barbarisms entirely out of them, it is 


idle for a young man to expect to be able to learn how to practice law safely, 
even with three years of study. 
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Tue following, which we take from a New England family paper, is a pretty 
fair specimen of the lay talk which circulates about judges: ‘‘There’is not a 
handsomer position in public service than to judge on the Supreme Court at 
Washington. It yields $10,000 a year for life, and innumerable privileges. The 
judges do not work hard. They take five months’ vacation, and the court, when 
in session, only sits four hours a day five times a week. Each one has a servant 
assigned him. This is how the custom began: The judges complained that it 
was too hard for them to be obliged to carry their heavy law-books home from 
the library. A colored man was given them for that duty. Plenty of wagons 
are at hand to do it now, but the servants have never been cut off, and now they 
are kept as butlers and footmen, but still paid by government $1,000 a year.” 
This pictureis in several points wide of the mark. The judges of the Supreme 
Court of the United States do work hard, and very hard. It is a great libel ona 
court which is three years behind on its docket, to say that its judges rest five 
months out of the year. The judges of that court go to their respective circuits 
every year as soon as court adjourns in May, and hold court at nisi prius, and 
try cases before juries. They take a short season of rest, no doubt, during the 
extreme heat of the summer; but they do not take more rest during the year 
than business men ordinarily take. It is true that when the court is in session at 
Washington, it sits but four hours a day, during five days of the week. But does 
not the average editor know what that means? There is less labor in ten 
hours of work in the editorial room than in those four hours of tension, fol- 
lowing the reading of the complicated statements of cases, and keeping up 
with the thread of oral arguments. If a judges’ labors ended with those four 
hours of strain, his lot would be tolerable. But the rest of his day, and gen- 
erally his evening, is consumed in the reading of voluminous records, the 
examination of numerous books of the law, and the writing of voluminous 
opinions, where many questions have to be considered, and where painstaking 
accuracy and exactness of expression are required. Of the judges of the 
appellate courts of the States, almost without exception, it may be said that 
they are galley slaves, isolated like hermits in their cells, enjoying very little 
recreation or social life. The only redeeming and life-saving feature of their 
lot is the summer vacation; but even with this, we can imagine nothing except 
the universal human love of office and power, which could induce a man to put 
himself for life in such a monotonous treadmill. Nor is the salary of $10,000, 
which the above writer seems to think makes the office of justice of the Supreme 
Court of the United States highly desirable, at all an adequate salary. The 
expense of living and of entertaining at Washington are such that men in high 
official stations, especially if they have large families to provide for, cannot live 
on such a salary without the exercise of constant and pinching frugality. The 
salary of a Cabinet minister is, we believe, even a little less; and we remember 
hearing it related of a member of Mr. Hayes’ Cabinet that he determined to live 
within his salary. He kept his accounts carefully during the first month, and 
found that he had overstepped the mark. He thereafter determined to curtail 
the expense of his midday lunch, by taking his lunch with him when he went 
from his home to his office, and he kept up this practice during the remainder of 
his term. This economy was highly honorable to him. It was far better than 
to keep up the expenses of his position by the questionable means of trading 
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upon his official influence or patronage. In the days of our republican simpli- 
city, Jefferson, when he went to take the oath of office as President, rode into 
town on horseback unattended, and hitched his horse at the gate; and Jackson 
sometimes received his visitors in his stocking-feet, smoking a cob pipe before 
a log fire. The Roman Senators, whose beards were pulled by the soldiers of 
Brennus, and who sent the famous message informing Hannibal that the ground 
on which his tent was pitched had just been sold at auction, were arrayed in 
garments in which a modern diplomat would hardly deem himself presentable. 
If the average American Congressman were arrayed in such garments, he would 
blush, if such a man could blush, at not having something on outside of them. 
We do not expect the salaries of the judges of our national Supreme Court to be 
increased again in our day. But we are sure that if the decline of the purchas- 
ing power of money and the increase of luxury continue to go on, the judges of 


that court a generation hence will not be able to dress much better than the 
Roman Senators. 


THE arrest of an English commissioner ‘to take depositions in Germany, on 
the charge of “ exercising public functions without due authority,’’ has created 
quite a discussion in the English papers. The statute under which the arrest 
was made is par. 132, of the German Penal Code, and is translated as follows: 
**Whoever without proper authority, exercises the functions of a public office, 
or does an act which may only be (lawfully) done by virtue of a public office, 
shall be punished by imprisonment not exceeding one year, or by a fine not ex- 
ceeding 100 thalers.”’ The exercising of the function of a public office in the 
particular case was administering an oath to a witness who had voluntarily 
come before the commissioner. Concerning this affair, the Law Journal (Lon- 
don) says: ‘*The arrest of an English commissioner in Germany on the charge 
of ‘exercising public functions without due authority’ raises a question of 
very grave importance. A commission is a document running in the Queen’s 
name and attested by the lord chancellor. The commissioner does not pro- 
fess to exercise any compulsory authority, but simply administers an oath to 
the witnesses, who voluntarily attend, and writes down their evidence for the 
purposes of the English High Court of Justice. Whether these acts amount to 
the offence charged according to German law can only be shown by the result 
of the trial, which is to take place the week after next; but if the result is 
adverse, it is difficult to see how evidence can be taken in Germany for the pur- 
poses of English courts. There is no power to issue a commission to a Ger- 
man court. By 24 Vict., c. 11, a case for the opinion of a foreign court ona 
question of foreign law may be stated if a convention has been entered into 
between Great Britain and the foreign country, but no such convention has ever 
been entered into, and it could not extend to the collection of evidence. It 
would be possible to name a German judge as Commissioner of the High Court; 
but English courts naturally prefer English lawyers for the purpose, and the 
German judge would himself have only the authority of the English Court. If 
the prosecution is instituted in the interests of German notaries, their policy 
seems that of the dog in the manger. If the English Commission is not ‘due 
authority’ enough for an Englishman, neither can it be sufficient for a German. 
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If, however, the German law is that a German may administer an oath in Ger- 
many for the purposes of an English court, but an Englishman may not, such a 
law infringes the principles of the international code. Suppose, for example, 
in a country with which we had no extradition treaty, a fugitive were volunta- 
rily to give himself up to an English detective, and the government of the 
country were to interfere and punish the detective for going with the fugitive 
to England, would not that be a breach of international law? Although a for- 
eign country may be under no obligation to actively assist English justice, it is 
under an obligation not actively to obstruct it. The principle of the present 
case extends beyond commissions, and applies to writs running in the Queen’s 
name and served abroad on Englishmen, or ‘notices of writs’ served on 
foreigners abroad. The English courts are most liberal to foreign courts, al- 
ways enforcing their judgments, although foreign courts do not enforce Eng- 
lish judgments, and a rebuff like the present is peculiarly gratuitous.”’ 


THE strong feeling which is springing up among the legal profession in favor 
of the unification throughout the United States, of the general rules of law re- 
lating to property, and to legal procedure, was voiced in quite a radical way ina 
paper read by John Ruhm, Esq., of Nashville, before the Tennessee Bar Asso- 
ciation at Bon Aqua Springs last summer. We have just received this paper in 
pamphlet form. Here is what Mr. Ruhm suggests as the remedy of the evil of 
tribal systems, under which we at present live :— 

“First. But one code of procedure and practice, but one national mode of 
pleadings and practice prescribed for all the courts of the land. 

“Second. Let all national and general rights of persons and property, not the 
local, administrative and executive laws and police regulations, but all matters 
which readily suggest themselves as of a character that their dependence upon 
local legislation would be of no practical import to the individual or the locality, 
while their uniform regulation would be of great importance and vast benefit to 
the nation, be made the subject of national legislation. To illustrate: There is 
every reason, why the laws of insolvency; of conveyancing; of descent and dis- 
tribution; of probate and registration of deeds and wills; of marriage and 
divorce; of married woman’s property; of the property (not of the person) of 
minors; of commercial paper; of rate of interest; of banking and currency; of 
railroads; of contracts and other subjects, which may be mentioned, should be 


uniform throughout the land, and should not be jeopardized by local State legis- 
lation. 


“Third. Let us have no more Federal and State courts. Let there be but one 
set of judges, of national judges. But, let each State elect its own judges, or 
let them be appointed by the State Legislatures or State executives, as the 
locality demands. But, let these judges throughout all the States have but one 
uniform rule of action to guide them, but one national code of laws, but one 
national code of procedure. Let all the laws, whether national or State laws, be 
administered by the same judges. I would not disturb the Supreme Courts of 
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the States; nor would I, on the other hand, destroy the national Supreme 
Court. But, let us have one set of laws, one uniform administration of justice 
throughout the land; let us have a national code of practice and procedure and 
a national code of laws on all matters not necessarily pertaining to the local 
functions of the State; and let all the laws, whether enacted by the Congress or 
by the State Legislatures, be passed upon, let all law suits be tried before the 
same judges.”’ 

& Referring to this subject, it occurs to us to state that when Lord Coleridge 
visited St. Louis, he denied himself a good dinner at the board of one of our 
most hospitable dinner-giving citizens in order to gratify the curiosity of a real 
intellectual traveller, by seeing the Missouri River, —a river, by the way, which 
is one of the marvels of geography, outranking the Nile, the Oxus, and the 
Ganges. He was escorted thither in a special train furnished by the manager of 
Mr. Gould’s system of Southwestern Railways, and on his way he was amazed 
and instructed by one of Mr. Gould’s railway solicitors, who explained to him 
the difficulties which he encountered in attending to the law business relating to 
Mr. Gould’s railways in the seven different States through which they pass. A 
traveller who gets on a railway train in New England, and journeys to Texas and 
California, will find this symbolized by the legends on the boards of warning 
which are put up at railway crossings. In one State it will be, ‘‘ Railroad Cross- 
ing, look out for the Cars; ”’ in another State, it will be, ‘‘ Look out for Loco- 
motives;’’ in another State it will be, ‘‘ Look out for the Engine when the Bell 
rings or the Whistle sounds;’’ and so on with considerable more variation. 
The point is, that each one of these legends is prescribed by statute in the par- 
ticular State, and that the great trunk roads, some of which lie across the terri- 
tories of several States, are really, in respect of the laws by which they are 
governed, and by which they are operated, broken up into fragments like a jointed 
snake. A written constitution has put us in a straight jacket which has become 
too smallfor us. It is hard to be worn. It must be enlarged and remodelled. 
But Congress cannot supply the remedy, as Mr. Ruhm seems to think. The 
remedy can only be found in great constitutional changes. This cannot be 
brought about inaday. Public opinion must be first prepared for it; ample 
discussion must precede it; public opinion must, in some degree, unite as to the 
scope and extent of the remedy desired. It is the duty of the great and power- 
ful profession of the law to lend its attention to this subject. Scarcely a Bar 
Association meets without its being agitated in some form. Mr. Ruhm proposes 
to lay the axe at the root of the tree. He may be called a visionary, but when a 
visionary gets upon the right track, he cannot be laughed down. The progress 
of American unification must go on. It can no more be stopped than the 
progress of German unification can be stopped. The narrow jealousies of one 
hundred years ago, which made us a mere aggregation of tribes or petty com- 
munities dignified by the name of States, furnished a plan of government 
entirely unsuited to a great and homogeneous people. If we are to have States, 
instead of having thirty-eight small ones, we had better have eight or nine large 
ones, divided on a plan similar to the federal circuits. But States are good for 
the purposes of local administration. The trouble is that a great many things 
which were really local one hundred years ago, have, through increased means of 
intercommunication, become general, and hence, national. 
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Ir is stated that Mr. Otto, the present reporter of the Supreme Court of the 
United States, has resigned his position as such, and will probably be succeeded 
by J. Bancroft Davis. The latter is at present a judge of the Court of Claims. 


DuRING his recent visit to this country, Lord Coleridge is reported to have 
said, concerning the Guiteau trial, ‘‘that he read the account of the trial 
entirely, and that he approved of the course of Justice Cox throughout. He 
said that he thought at the time that he would have acted differently in one or 
two instances had he been the presiding justice, but that he was by no means 
certain that he would. He said the position of the justice presiding at the 


trial was a trying one, and that in his judgment Justice Cox acted admirably 
throughout.”’ 


Lorp COLERIDGE is every day adding something to the good opinions which he 
won while in America. When in Washington he was struck with amazement 
and admiration at the fact that any respectable citizen can approach the chief 
magistrate of the nation, and communicate with him in person without any 
hindrance or restraint, — a circumstance which, so far as he knew, existed in no 
other country. It must have occurred to so learned a man that, in this regard, 
we act just as the Romans acted inthe days of their republican simplicity, virtue 
and strength, when the greatest man wore no title, but was addressed by his 
plain name, and when any Roman citizen would have been ashamed to perform 
offices which are now performed by noblemen about the palaces of kings; such 
offices, even in the early imperial times, being thought fit only forslaves. Indeed, 
the office of chancellor, now so great an office in England, and especially in 
Germany, was derived from the latin word cancellarius,a gate-keeper, which 
office in early imperial times was held by a slave. Lord Coleridge must have 
had something of this kind in his mind when the lord mayor of London, at- 
tended by the aldermen, and followed by the customary barbaric medieval pro- 
cession, forcing its way through a million of people hungry for bread, entered 
the new Law Courts, and took the oaths of office. Lord Coleridge, who then 
presided, is credited by the telegraph with having made a speech hardly to the 
taste of the aldermen, warning them that the corporation of London must move 
with the age or disappear. At the lord mayor’s banquet, the American minis- 
ter, for some strange reason, was not present, and it is said that no invitation 
was even sent to the American Legation; but this cannot possibly be true. The 
master of the rolls, responding to a toast in honor of Her Majesty’s judges, 
referred to Lord Coleridge’s recent visit to America, and said that the latter had 
found in America, law administered with all its faults, and with all its good 
qualities, but had found law as administered in England and America, the most 


merciful, the most generous, most just, ever administered to any people of the 
world. 


Tue Montreal Legal News calls our mild and temperate observations on Cana- 
dian affairs ‘‘a strange portrait.’? It traverses most of our statements, and 
wonders where we got our information. We got it from the stories told by 
Canadian emigres, of whom there are a good number in this country, and whose 
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ranks are receiving daily accessions. These emigres are among our very best 
citizens. One of them, whom we now have in mind, came to this country seven 
years ago, the happy possessor of three things: a barrister’s education, a hope 
for the future, and a plentiful lack of the wherewith. He is now achieving dis- 
tinction as a legal author, while his classmates in Canada are still sighing for 
briefs. Another emigre from the maritime provinces lives within a stone’s 
throw of where we now write. He has been for many years a prominent figure 
in our public affairs, and has filled the office of Senator of the United States. 
He might possibly have reached that of justice of the peace in Nova Scotia, 
In that ancient and good province they still conduct religious worship by singing 
the old Scotch poetical version of the Psalms: — 
Thine arrows sharply pierce the hearts 
Of the enemies of the king, 
And under his subjec-shy-on, 
° The people down do bring-ing-ing. 

They are still so good in Canada West that a grand jury, the other day, did 
not take kindly to the suggestion of his lordship — that means the judge —that 
*‘agnostics ’? ought to be allowed to testify"in the courts; and the enlightened 
jurisprudence of that country would disfranchise Huxley and Tyndall and Mat- 
thew Arnold of the right to protect by their oaths their lives, their fortunes and 
their reputations, but would accord that right to a Micmac Indian. We are 
glad to know that “the States’? are indebted to Canada for some eloquent 
divines —a piece of information for which we are indebted to our Arctic Jurist, 
and one which we must insist tends to corroborate our statement that Canada 
is a breeding ground of migatory Arctic birds. We shall indulge the hope that 
these ‘‘divines”’ are not to be numbered among that class of refugees to whom 
our contemporary alludes as ‘“‘having left their country for their country’s 
good.’’ After the very complimentary terms with which we alluded to the bar 
of Toronto, we did not expect that any exceptions would be taken to our 
remarks in that quarter; but we have been surprised to learn that a legal pub- 
lication printed in that village, the name of which we have forgotten, takes 
exceptions to our remarks, and makes disparaging allusions to ourselves per- 
sonally, the exact purport of which we do not remember. We suspect that the 
editor of that periodical — the name of which we really wish we could recall — 
must be one of the young Englishmen to whom we alluded as pushing the Cana- 
dians out of the best places, public and private, civil and military, crowding the 
young men of Canada over into the States, as a German migration once crowded 
the Celts over into the Atlantic Ocean. He evidently has not become accustomed 
to the ways of the Western world, or he would not have misconstrued the chaste 
and temperate language in which we depicted the unhappy condition of his 
adopted country. 


CuiEr JusTICE APPLETON, of Maine, was the recipient, the other day, of a 
banquet tendered to him by the Penobscot County Bar on the occasion of his 
retiring from judicial life. Of course, he made a speech; and, after saying a 
few words relating to the difference between old times and the present times, 
just as any old man would, he launched in upon his old and pardonable hobby of 
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reform in the law of evidence. It will be remembered that Chief Justice Apple- 
ton, is a disciple of Bentham, as Lord Brougham was, and as most of the 
thinking lawyers of the present day have, to a great extent, become. He wrote 
and published, some years ago, a small book, in which he attacked the ‘ exclu- 
sionary rules” of evidence, which Bentham, before him, had so thoroughly 
undermined and exposed. In the speech to which we allude, Chief Justice 
Appleton drifted into the old familiar topic, as follows: — 

‘The substantive branch of the law, that which imposes duties and obliga- 
tions or releases from such duties and obligations, that which imposes 
punishment for offences or relieves from punishment, may be the perfec- 
tion of human reason. Yet if the rules of evidence are such as to exclude 
proof of the facts necessary toa sound judgment, the wisdom of the legis- 
lator is in vain, his will is unheeded, his statutes unenforced, his penalties 
unimposed. Of the rules of evidence as existing in the past, it may be said 
without exaggeration that if the knaves and criminals had taken sweet 
counsel together to establish a code affording the maximum of protection to 
themselves and the minimum of security to the public, giving as by accident an 
occasional chance for a correct decision, they could hardly have improved upon 
the law as it was before the searching criticisms and the unanswerable argument 
of Bentham detected and exposed the absurd fallacies upon which it rested. 
True, it might have been worse, for they might have borrowed from the civil law 
itself its exclusionary rules, and thus have almost assured immunity. But the 
systems were antagonistic and the borrowing was not bad. Think for a moment 
of the old rules. The parties to the litigation, the parties to the contract liti- 
gated; the contract-maker and the contract-breaker; those making it and 
knowing why made and how far performed, the extent of performance and the 
reasons for non-performance; the wrong-doer and the wrong-sufferer, knowing 
the extent of the wrong committed and the justification, if one there be, of the 
act; one of those pecuniarily interested in the result (for the common law looks 
only at the pecuniary interest regardless of the ties of friendship or blood), the 
husband or wife of either party or the attorneys; all those who, in the ordinary 
course of business would be likely to know anything about the matter litigated; 
the convicted felon save when his veracity is restored by the gubernatorial par- 
don, though self-admitted guilt was readily received, when to the infamy of the 
criminal is added the infamy of the traitor; all those who, failing to believe the 
recognized theology, were unwilling to affirm a belief of what they had no 
knowledge; the respondents in criminal proceedings presumed by law to be 
innocent, and réfused by the same law permission to testify to their innocence, 
were all unhesitatingly excluded. Such were some of the exclusionary rules of 
the common law based first upon the assumption that men are presumably liars. 
Else in an issue when one is right and the other wrong, truth might be expected 
from the party in the right, as truth would best subserve his purpose; and 
sevondly, upon the further assumption that all judges of fact, by whatever name 
called, are hopelessly imbecile, preferring to decide as to the trustworthiness of 
witnesses without hearing, and excluding them because, with self-convicted 
imbecility, they neither dared trust themselves nor any other tribunal to hear, 
and after hearing to weigh the testimony; or because they, unable to distinguish 
between truth and falsehood, might give the preference to the latter. . But all 
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reforms are slow. The rules to which I have called your attention have been 
either modified or repealed. Originally proposed, they met the sturdy opposi- 
tion of bench and bar. Proposed by Brougham in 1810, a disciple of Bentham, 
they received a partial adoption in 1843 by Lord Denham’s act. In this country, 
bar and bench, the last intrenchment of conservatism, looked askance and with 
averted face at the profaneness of these innovations. By way of illustration, I 
wrote a letter to my friend, Charles Sumner, on the equality of all before the 
law, therein advocating the right of our fellow-citizens of African descent to be 
received as witnesses, which I sent to one of our law journals for publication. 
But the idea that a negro as a slave could be heard as a witness was a notion so 
dangerously radical that its publication on this side of the Atlantic was refused, 
while on the other it was deemed worthy of insertion in the leading law journals 
of London. But the bar were not alone smitten with the terror of the change. 
Many years ago I sent the editor of the North American Review, a learned pro- 
fessor of the leading university in this country, a review of Greenleaf’s ‘ Treatise 
on Evidence,’ criticising the work and advocating the general principle that all 
who can, by any of the organs of sense, perceive, and, preceiving, can make 
known their preceptions to others, should be received as witnesses to make 
known such preceptions, leaving their force and effect to the tribunal, whose 
duty it might be to judge of the trustworthiness of testimony. The article was 
sent back as dangerous and inflammatory in its character, with the courteous and 
complimentary suggestion on the part of the professor, that he should as soon 
think of turning a mad bull loose in a crockery shop as aid in spreading such 
heresies. But it was published in another review, where the editor was less tim- 
orous. Some of the cracked earthenware in the shop has been demolished, more 
should be; the china is safe. The article was not without its effect. Read and 
concurred in by Mr. Field, the Chairman of the Committee on Codification, it 
was communicated to his associates, by whom its leading principles were adopted 
and incorporated in the statutes of New York. 

‘* Other reforms are needed. There is no reason why an attorney should not 
be a witness or why confessions made to him should be held more sacred when 
required for the purpose of justice than those of a patient to his physician, a 
principal to his agent, a father to his son, a cestui que trust to his trustee; or, 
when the principal is subject to examination, why his attorney, his agent, should 
be exempt, or why the knave and the criminal should be permitted to enjoy the 
aid of one on whose secrecy they may implicitly rely, whatever the fraud to be 
committed or the crime to be defended.”’ 

Cuier JUSTICE APPLETON may well be pardoned for coming back to this old 
subject; for in the way of law reform ‘‘ much remains to conquer still.’’ Great 
as have been the reforms of the last fifty years, the common-law rules, both of 
substantive right and of procedure, are still as spotted as the measles with the 
dry rot of the middle ages. The bench and bar are adorned with many progres- 
sive, thinking men, who feel it incumbent upon them to contribute to their pro- 
fession their share of original thought, just as the great lawyers of antiquity, in 
their generation, with their light and their surroundings, endeavored to do, in- 
stead of allowing the graveyards to do all their thinking for them. But every- 
where, both on and off the bench, we meet with, even now, in the sun of the 
nineteenth century, medieval lawyers, narrow, technical, forgetful of justice, 
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incapable of taking large views of things, wedded to precedent, destitute of 
courage, to whose minds the rights of litigants are merely the means of estab- 
lishing nice and strict rules of procedure, and of disciplining ignorant and 
incompetent attorneys. To expand a remedy, or to enlarge a rule of procedure, 
so as to avoid the consequences of a lawyer’s mistake, is to them the next thing 
to sacrilege. If, unfortunately for the public, occupying a seat on the judicial 
bench, such a lawyer is reminded that his office is to administer justice, his in- 
variable reply is: ‘‘ What have I to do with justice? My office is to administer 
the law.” In his mind a complete divorce exists between law and justice. He 
never associates them together. If the law which he administers happens to 
work out justice, it is a happy accident for which he takes to himself no credit; 
if it works out injustice, it does not disturb the enjoyment of his dinner. He 
might not be willing to ‘‘ hang the guiltless rather than eat his mutton cold,” but 
if an innocent man were in danger of being hanged because his lawyer had 
raised a decisive point in his favor by a motion for new trial instead of a motion 
in arrest of judgment, he would say, rather than destroy the symmetry of the 
rules of procedure: ‘‘ Let him hang. Hard cases make bad law. If we break 
in upon the rule in this case in order to save a man’s life, we put a premium 
upon the ignorance of every incompetent lawyer at the bar. Bill Dull and Jack 
Muttonhead will succeed just as well as Tom Technicality and Dickey Demurrer, 
and what reward is offered to professional learning and diligence? ”’ 


WE wish to have a frank word or two with those of our learned readers who 
may be disposed to aid us by contributing original articles. There is very little 
money made in the publishing of legal periodicals. The total number of enrolled 
lawyers in the United States does not at this time, probably, exceed seventy thou- 
sand. The number of these who are able to subscribe for periodicals is believed 
not to exceed twenty thousand. We believe that the AMERICAN Law REVIEW 
has the largest circulation of any legal periodical published in this country; 
but that circulation is so small a portion of the twenty thousand lawyers 
who are supposed to be able to subscribe for legal literature, that we 
are ashamed to tell our readers what it is, although we are ready to give 
such information at any time to our advertising patrons. The inference 
to be drawn from this statement is, that this branch of the literary market 
is a very poor market. There is no money, as a general rule, in writing 
original articles for legal periodicals; though we know of men, principally legal 
authors, who slavishly eke out a little addition to their income in this way, re- 
serving the right to incorporate the matter thus published into some future book. 
The writer of this note has contributed many articles, with this reservation, to 
different legal publications, and has never received more than $100 for any one 
of them, while his compensation has frequently been as low as $15. The old 
Southern Law Review, and the AMERICAN Law REVIEW, under its present man- 
agement, were never able to pay more than $100 for a single article, while both 
of these publications have published many articles written by men who wrote to 
advance their reputation, or for the good of the profession, or to promulgate 
favorite ideas, or to take sides in a discussion, for which nothing was paid. It 
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is believed that the AMERICAN Law REVIEW, under its former management, had 
a rule of paying two dollars per page for any articles which it would accept and 
publish. We think we are violating no confidence when we say that every cent 
which its publishers paid for articles was money lost. It is not disparaging to 
its former publishers to say that its circulation was small — not more than one- 
third its present circulation, and that it did not pay expenses. Those publishers 
were a great house, whose attention was divided among a large number of very 
important publications. They could not, for this reason, concentrate their at- 
tention upon a legal periodical to a sufficient extent to make money out of it. 
The lack of profit in publishing legal journals is shown in the fact that nearly all 
legal journals which have any considerable circulation are published by printers 
like Weed, Parsons & Co., who publish the Albany Law Jeurnal; Houghton, 
Miflin & Co., who publish the Reporter; the West Publishing Co., who publish 
the Northwestern Reporter and the United States Supreme Court Reporter. These 
men can afford to publish these periodicals for the mere profit of printing them. 
The local law journals, almost without exception, are believed to be published by 
ambitious young lawyers, who are losing their own or other people’s money, in an 
effort to gain a reputation for themselves in their profession. Now to the point 
of what we want to say: It will save our kind friends who send articles to us for 
publication, and ourselves, much trouble if itis understood, (1) that we cannot, 
asa general rule, in the present state of the literary market, afford to pay more 
than $50 for a thoroughly well written article on a technical subject of practical 
importance, unless it is written by a man of general reputation as a writer, or by 
one who has attained to eminence in his profession; (2) that we cannot afford 
to pay more than $100 for any article, although written by men of standing and 
reputation; (3) that we cannot afford to make the AMERICAN Law REVIEW a 
limbo for the publication of the productions of amateur writers. We do not 
want law student’s essays, although we have sometimes met with good ones, and 
have published them. But we have done too much of that thing in the past, and 
we intend, in justice to our readers, to do less of it in the future. If we should 
relax our rule in favor of an exceptionally good article of this class, the writer 
must not expect compensation. Itis a favor to him to get into our columns, and 
not to us that he gets there. What we do want is this: Whenever a law writer 
of reputation, or a judge, or a law professor, or a practitioner of standing, gets . 
mad about something, we want him to unbosom his wrath in the form of a short 
article tous. In other words, we want critical articles written by able men, like 
the article of Prof. Pomeroy in our last number; and so long as they are re- 
spectful in tone, it makes no difference whether we agree with the writer or not. 
We also want technical articles by able and discriminating members of the pro- 
fession upon disputed questions in the law, like the articles which were contrib- 
uted to the old Southern Law Review, and to this Review, by Judge Pierce, of 
Tennessee, on ‘‘ Fraudulent Mortgages of Merchandise.’’ We want these tech- 
nical articles, provided they are properly written; and we want to say right here, 
that such an article is not properly written unless it is broken into sections, with 
captions, called by printers ‘‘ side-heads,”’ indicating the matter in each section, 
and preceded by an analysis, like the article of Judge Scott on ‘‘ Constructive 
Notice,” in the present number. We also want a limited number of scholarly 
articles developing new subjects of inquiry relating to the history, the progress, 
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or the present state of the law, such as the article of John M. Shirley in the old 
Southern Law Review, on ‘‘ Reports, Reporting, and Text-Writers.’’ We want 
articles from men at a distance; from Englishmen; we could even endure one 


from a Canadian, if the general migration to the States has left any talented men 
in that country. 


ANOTHER characteristic decision in a habeas corpus case, where the petitioner 
was a Chinaman, has been rendered by Judge Deady, of the United States Dis- 
trict Court for Oregon, and is reported in 16 Ch. Leg. N. 75. A Chinaman 
named Lee Tong had been arrested by the chief of police of the city of Portland 
upon a warrant issued by the police judge of that city, charging him with gam- 
bling, ‘‘ with playing, setting up, and carrying on, and engaging in gambling at 
tantan. He sued out awrit of habeas corpus, on what may now be called the cus- 
tomary ground, where a Chinaman is imprisoned, that he had been imprisoned 
without due process of law. The learned judge examined the charter of the city 
of Portland with reference to its power to suppress gaming and gambling-houses, 
and held that, while it had such power ‘‘ to suppress,’’ it had no power to define 
and punish the crime of gaming generally; that the crime of gaming being 
defined, and its punishment prescribed, by the law of the State, the city has no 
authority to suppress any game not prohibited by such law, nor to punish any 
person playing thereat, but is confined to the use of such means as may be within 
its power to enforce the State law within its limits. He, therefore, held that the 
ordinance under which the prisoner had been arrested, which differed in material 
respects in relation to the definition and punishment of the Chinese game of 
tantan from the State statute defining and punishing gaming, was void; that the 
prisoner was accordingly held in custody without due process of law, and in 
violation of the fourteenth amendment of the federal constitution, and, hence, 
under section 753 of the Revised Statutes, was entitled to be discharged, and he 
was discharged accordingly. The question recurs in this, as in other cases of the 
same kind, what have the federal courts to do with it? What legislation of 
Congress has set them up as interpreters of the laws of the States and of the 
municipal ordinances of cities, and given them a superintending jurisdiction by 
means of the writ of habeas corpus over the State judicatures, high and low? If 
Lee Tong was held in custody in violation of the fourteenth amendment, there ~ 
was a regular and decent way of determining that question, and that was by 
awaiting a trial in the police court of Portland, and if that trial resulted in a 
conviction, prosecuting an appeal or appeals to the highest court in the State in 
which the question is examinable, and removing the cause from thence by writ 
of error to the Supreme Court of the United States. If section 753 of the Re- 
vised Statutes makes the writ of habeas corpus a sort of ram in the judicial fleet, 
by which a single federal judge can cut the processes of the State courts in two 
amidships, it is time that that section were amended or repealed. The evil of 
this thing is that Judge Deady may be wrong; and if he is wrong, there is no 
way known to the federal procedure of having his error re-examined and cor- 
rected by the Supreme Court of the United States — the court which was estab- 
lished by the constitution for the purpose of settling such questions. Our 
deliberate judgment is that it never was intended by the framers of section 753 
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of the Revised Statutes to convert the writ of habeas corpus into a writ of error 
in the hands of the inferior federal judges for the purpose of reversing and an- 
nulling the judgments of the State courts. The federal judges we know 
have taken a different view of the question, and they have done it, so far as we 
know, whenever the question has come before them; but they have been noto- 
riously greedy of jurisdiction. They have forgotten, in administering this sec- 
tion of the Revised Statutes, the decision of the Supreme Court pronounced by 
Marshall, that when a court has pronounced a judgment in a case where it had 
general jurisdiction of the subject-matter, that judgment, unless reversed ina 
direct proceeding given for that purpose, pronounces the law of the case. Ex 
parte Watkins, 3 Pet. 193. The judges of the State courts are just as much 
bound by the federal constitution as the judges of the federal courts are bound 
by it; and when a State court renders a judgment, the federal courts have no 
more right to annul it by the writ of habeas corpus than they have to annul by 
the same means the judgment of a co-ordinate federal court. What may be said 
of state judgments may be said with equal propriety of State processes. If the 
federal judges cannot rightfully annul a State judgment by thismeans, they cannot, 
for equal reasons, intercept the State process before judgment, wrest the pris- 
oner from the hands of the State officer, and pass upon the jurisdiction of the 
State court in advance of its judgment. It fs not merely the case of a federal 
judge passing upon the jurisdiction of a municipal police court to which we are 
objecting; the assumption of jurisdiction applies equally to every court in the 
State; and the same judge who delivered the opinion in the case of Lee Tong, in 
another case actually brought before him by means of the writ of habeas corpus 
(Re Ah Lee, 6 Sawyer, 410) a Chinaman who had been tried for murder in one 
of the State courts of Oregon, and whose conviction had been confirmed by the 
Supreme Court of the State, assumed jurisdiction to inquire into the legality of 
the sentence with as little hesitation as in this case. He did, indeed, remand 
the prisoner after passing upon the question whether the Supreme Court of Or- 
egon was a court; but the fact that he asserted this jurisdiction at all shows that 
he would have discharged him if he had been of opinion that he was not held in 
custody by due process of law. In other words, he would have reversed and 
annulled the decision of the Supreme Court of Oregon. This use of the writ 
of habeas corpus has sprung up within the last few years. It is utterly unknown 
to the English adjudications. The English courts, where they have been solic- 
ited by this means to re-examine convictions which have taken place in separate 
jurisdictions, such as Gibraltar and the Isles of St. Helena, Jersey and Man, have 
refrained with scrupulous care from making such a use of the writ. They have 
refrained from judging of the jurisdiction of the courts of those countries, and 
have held them to be conclusive judges of their own laws and of their own jur- 
isdiction, whose judgments were entitled to full faith and credit in England, un- 
less reversed on appeal by the Queen in her Council. This peculiar jurisdiction 
of the federal courts is one of the legacies of our civil war. We have had too 
much of it. If it was the contribution of a political party, another party which 
has now come into power in the popular branch of Congress ought to show the 
courage of its convictions, if it has any, by repealing it; or, at least, if it intends 
that the writ of habeas corpus shall be used as a writ of error, by providing the 
means for carrying the case up to the court of last resort. 
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A SHAREHOLDER of the Belgian corporation, ‘‘ Force et Lumitre,’’ obtained an 
order from the ‘“‘ Tribunal et Commerce,’’ at Brussels, appointing commis- 
sioners to examine the books of the company. The order was granted, no oppo- 
sition having been entered by the company. The commissioners sought the 
books in vain at the office in Brussels, since the books had always been kept at 
the executive offices in Paris and London. Thereupon the commissioners re- 
quested M. Phillipart, at Paris to obey this judgment, by permitting the investi- 
gation at Paris. This was refused. On March 16, 1883, a general meeting of 
the corporation was held in Brussels at which the books were of course not on 
hand. A judge of the ‘ Tribunal de Bruxells ’’ thereupon declared that M. Philli- 
part having failed to produce the books, and the books not being found at the 
office of the company, he was guilty of having fraudulently abstracted, converted 
or destroyed them (Phillipart est inculpé de les avvir frauduleusement soustraits, 
detournes ou detruits). Upon this ‘‘ finding ’’ an order was entered, decreeing the 
arrest of M. Phillipart, a Belgian subject, but during all this time a resident of 
Paris. The public prosecutor at Brussels telegraphed this order to the public 
prosecutor as Paris, who simply turned over the dispatch to the police depart- 
ment. An ordinary police officer was entrusted with this telegram, and, pro- 
ceeding to the office of M. Phillipart, without any ceremony, put the great 
financier into a coupé and drove him to the city jail. Here he was allowed to 
languish for two weeks. M. Phillipart at once offered to permit an examination of 
the books in Paris; but this offer being declined, he forwarded the books by ex- 
press to Brussels. The official copy of the order of arrest having finally been 
sent to the French government, it was, on the question of the propriety of sur- 
rendering M. Phillipart to the Belgian government, that Me. Clunet, avocat a la 
cour de Paris, addressed the government in Memoire which is truly admirable. 
The distinguished advocate, in whose ‘“ consultation’? Me. Senard concurs, in 
opposing the surrender of M. Phillipart, maintains with a force of reasoning which 
is quite irresistible: 1. That the arrest was illegal. The extradition treaty 
between Belgium and France provides that, in case a court of either government 
has made an order of arrest, such arrest can be made in the other country only 
upon official notice of such order to the Minister of Foreign Affairs. 2. That 
the judge who made the order of arrest acted without authority. The Belgian 
law expressly requires the order of arrest to be approved by the ‘‘Chambre du 
Conseil,’’ and no such approval had been given. The argument upon the merits 
(‘‘au fond’) is excellent. The first point‘urged is that the facts charged do not 
come under the category of offences mentioned in the extradition treaty. The 
books of the company having been continouslly kept either in Paris or in London, 
under the direction of the board of directors, it was absurd to accuse M. Phillipart 
of having fraudulently converted them at Brussels. The law under which the 
prosecution was commenced at Brussels contemplated a case of fraudulent con- 
version of the property of another which had been entrusted to one’s care on 
the condition of being returned or used in a certain manner. The learned avocat 
shows that this was not applicable to M. Phillipart’s conduct; fort he books were 
at no time the property of the accuser, who instigated the proceeding, but be- 
longed exclusively to the corporation, which not only made no charge of conver- 
sion against M. Phillipart, but actually required him to do what he was doing. 
The next point urged is, that if there was a fraudulent conversion, it was com- 
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mitted beyond the Belgian territory, and, according to the extradition treaty, it 
was a matter, not of duty, but only of privilege of the demanded country (le pays 
requis) to surrender the person. 

The extradition treaty prescribed, that subjects of either government found in 
the other, and being pursued (poursivis), accused, or condemned, as authors or 
accomplices, by the courts of the government in which the act complained of had 
been committed, should be surrendered upon the demand of the one government 
addressed to the other. Buteven if the crime or the act upon which the demand 
of extradition is based should have been committed beyond the territory of the 
demanding country, such demand should be respected, if the legislation of the 
country demanded (pays requis) authorizes or permits the pursuit of the same 
infractions when committed beyond its territory. On principle, extradition 
ought only to be asked for an offence committed within the territory of the de- 
manding country. By this treaty the surrender of one accused of the crime com- 
mitted beyond the territory of the demanding country is not obligatory, but 
merely permissible (facultative). The learned avocat then proves that if the acts 
complained of had been done by a Frenchman in Belgium, they would not have 
been punishable in France. 

Finally, it is shown, that the facts do not authorize the demanded government 
to accede to the demand for extradition. Thé merits of the controversy between 
the disappointed shareholder, Bruer, at whose instigation the arrest was ordered, 
are then examined with great care and apparent candor, and the order of arrest 
is shown to be without further necessity, because, as a matter of fact, the books 
demanded were voluntarily placed by M. Phillipart in the hands of the Belgian 
Officials. 

The whole affair seems curious enough to us Americans. While there 
is a difference of judicial opinion here upon the question whether a previous 
demand by the foreign government and authorization by the government in 
which the fugitive has taken refuge is necessary to his arrest, it is safe 
to say that no police official would dare to arrest a reputable person 
upon the mere telegraphic order of the prosecuting officer of a foreign govern- 
ment. Such conduct would not only insure the immediate loss of his official head, 
but would subject him to heavy damages in an action for false imprisonment. 


THE West Publishing Company of St. Paul, Minnesota, have done so well with 
the Northwestern Reporter that they have announced a new publication to be 
called the Pacific Reporter. In this publication they propose to publish in 
weekly parts, within a few days from the filing, with syllabi and indexes, printed 
and unabridged copies, officially verified, of all the current decisions of the 
Supreme Courts of the Pacific States and Territories for $5 a year. The 
total matter published is expected to make about four thousand pages per 
year; the weekly parts are expected to vary in size from sixteen to one 
hundred and ninety-two pages, according to the number of opinions received 
for publication subsequent to the last issue, and will make about four volumes 
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ayear. The States and Territories whose decisions are thus to be reported are 
California, Nevada, Washington, Colorado, Arizona, New Mexico, Kansas, Idaho, 
Utah, Oregon, Montana, andWyoming. We give the West Publishing Company 
this gratuitous piece of advertising, because we know it will benefit our readers. 
Besides, it justifies what we said in our last issue, that we are entering upon an 
era of cheap law books. We also know that this enterprising firm, while fur- 
nishing to the profession the original materials of jurisprudence at a price 
astonishingly cheap, have dealt liberally with authors and legal writers. The 
Northwestern Reporter, published by the same firm, has been issued since 1879, 
and has contained all the decisions of the Supreme Courts of Michigan, Wis- 
consin, Minnesota, Nebraska, Iowa, and Dakota. They have also published 
since 1880, the Federal Reporter, which contains all the decisions of all the 
Circuit and District Courts of the United States. Since 1882, they have also 
published the Supreme Court Reporter, which contains the decisions of the 
Supreme Court of the United States. It would perhaps be unkind to offer any- 
thing by way of criticism to a publishing house which gives so much for so little 
money; but we do wish they could see their way clear to print the Northwestern 
Reporter in a little larger type, and on a little thicker paper. One of the hardest 
things in our editorial,labor is to read the head-notes of those decisions, printed, 
we believe, in agate. We wish to make this an occasion to say another thing in 
regard to law reporting. Catch-words in bold type at the head of each para- 
graph of the syllabus are so useful to the searcher, that it is astonishing they 
are omitted in any first-class reporting. Every Missouri lawyer knows how 
much easier of search the decisions of the Missouri Supreme Court are than 
those of the St. Louis Court of Appeals, by reason of the fact that these side- 
heads are used in the former reports, and omitted in the latter. They are used 
in a judicious manner by Howard Ellis, Esq., in the skilful condensed reporting 
which he does in Messrs. Houghton, Mifflin & Co.’s publication, the Reporter. 


In fact, this serial is the best model extant of good condensed reporting, com- 
bined with good printing. 


REFERRING to the above, we must add that, just before going to press, we 
received a circular of A. L. Bancroft & Co., announcing a publication, the pur- 
pose of which is to cover substantially the same field as that of the Pacific 
Reporter, the new project of the West Publishing Company. The publication 
announced by the Bancrofts is to be called the West Coast Reporter. They an- 
nounce that it is to be a first-class weekly law journal. It is to be edited by 
John Norton Pomeroy, LL. D., and Carter P. Pomeroy, Esq. Prof. Pomeroy 
has been known as a leading law writer for more than twenty years. His great 
work on ‘‘ Equity Jurisprudence,’ has placed him in the front rank of law 
writers, living or dead. His is certainly the most distinguished name which has 
appeared at the head of any legal periodical since the death of Judge Redfield, 
who was one of the editors of the American Law Register, and the retirement of 
Judge Dillon from the Central Law Journal. Carter P. Pomeroy is one of the 
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working editors of the American Decisions. Some of the very best of the ex- 
cellent notes in that body of cases are known to have been written by him. The 
Bancrofts promise that the West Coast Reporter shall contain decisions as fast as 
reported of all the courts, State and Federal, in the Pacific States and Territor- 
ies, including Idaho, Montana, Nevada, New Mexico, Utah, Wyoming, Colorado, 
and Arizona. It is also to contain short and continued editorials on subjects of 
legal value on the West Coast, and generally; also notices of new law books, 
and miscellaneous notes on legal matters. The estimated number of pages per 
year is from five thousand to six thousand. The price per year is to be $10. 
The publishers say: ‘‘It will be the aim of the publishers to start with and main- 
tain the West Coast Reporter to the end that the judicial opinions of the five 
United States Courts and eleven States and Territories of this Western coast of 
the United States be given to the profession weekly, as fast as rendered. Both 
editors and publishers stand committed to the issuance of a first-class law jour- 
nal, and, considering the scope, at a very low subscription price.’’ In view of 
this circular, put forth by so strong a house as A. L. Bancroft & Co., who are on 
the ground, our St. Paul friends will probably deem it a matter of discretion 
either to consolidate with the Bancrofts, or to retire from that field of enterprise. 
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DIGEST OF RECENT CASES. 


BI-MONTHLY DIGEST OF CASES REPORTED IN THE 
LAW PERIODICALS. 


PREPARED BY GEORGE WALKER, ESQ., OF THE ST. LOUIS BAR. 


[The purpose of this department of the Review is to advise the profession of all 
the points decided in the latest reported cases of importance, and to show how com- 
plete reports of the same may be obtained. To this end, a syllabus of each case 
is given, together with the name, date, and page of the journal where the case is 


reported. 


NAME. 


Alabama Law Journal. 
Albany Law Journal. 
American Law Record. 
American Law Register. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Chicago Legal News. 
Colorado Law Reporter. 
Criminal Law Magazine. 
Daily Register. 
Denver Law Journal. 
Federal Reporter. 
Internal Revenue Record. 
Insurance Law Journal. 
Irish Law Times. 
Journal of Jurisprudence. 
Kentucky Law Reporter and 
Journal. 
Lancaster Bar, 
Law Journal, 
Law Times. 
Legal Adviser. 
Legal Intelligencer. 
Legal News. 
Luzerne Legal Register. 
Maryland Law Record. 
Morrison’s Transcript. 
North-Western Reporter. 
New Jersey Law Journal. 
Ohio Law Journal. 
Pittsburg Legal Journal. 
Pacific Co ast Law Journal. 
Southern Law Journal. 
supreme Court Reporter. 
Supreme Court Transcript. 
Texas Law Journal. 
Texas Law Reporter. 
Texas Law Review. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 
Weekly Jurist. 
Weekly Notes of Cases. 
Western Jurist. 
Western Insurance Review. 
Wisconsin Legal News. 


ABBREVIATION. 


Fed. Rep. 
Int. Rev. Rec. 
Ins. L. J. 
Irish L. 
Jour. of Jur. 


Ky. L. Rep. 
Lan. B. 


Pittsb. L. J. 
Pac. Coast L. J. 
South. L. J. 
Sup. Ct. Rep. 
Sup. Ct. Trans. 
Texas L. J. 
Texas L. Rep. 
Texas L. Rev. 
Va. 


Wash. L. Rep. 
Week. L. B. 
Week. Jur. 
W.N.C. 
West. Jur. 


West. Ins. Rey. 
Wis. Leg. N. 


ADDRESS. 


Montgumers, Ala. 


Albany, N. 
Cincinnati, O. 
Philadelphia, Pa. 
Toronto, Can. 
Toronto, Can. 
St. Louis, Mo. 
Chicago, Il). 
Denver, Col. 


St. Paul, Minn. 


Washington, D. C. 


New York. 
Dublin, Ireland. 


PUBLISHED. 


Edinburg, Scotland. 


Frankfort, Ky. 
Lancaster, Pa. 
London, Eng. 
Scranton, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, €an. 
Wilkesbarre, Pa. 
Baltimore, Md. 


Washington, D. C. 


Paul, Minn. 
Newark, N. J. 
Columbus, Ohio. 
Pittsburg, Pa. 


San Francisco, Cal. 


Nashville, Tenn. 
St. Paul, Minn. 


Des Moines, Iowa. 


Tyler, Texas. 
Austin, Texas. 


Galveston, Texas. 


Ricbmond, Va. 


Washington, D.C. 


Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Monthly. 
Weekly. 
Monthly. 
Weekly. 
Weekly. 
Monthly. 


PRICE. 
50 
15 
50 
50 


SES SSR 


Weekly. 


Monthly. 


Columbus & Cin., 0. 


Bloomington, Ill. 
Philadelphia, Pa. 


s Moines, Iowa. 


St. Louis, Mo. 
Milwaukee, Wis. 


Monthly. 
Weekly. 


ACCOMMODATION PapEK. — Defined — County bonds to aid railroad. — Certain coun- 
ties issued to the B. & M. R. R. Co. certain bonds in consideration of the construc- 
tion of the railroad Nps such counties by certain towns therein. The company 


negotiated the bonds, an 


at maturity the counties were compelled, by suit, to pay 


them. It was supposed, when the bonds were issued, that the counties had authority 
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: Weekly. 20 
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AccoMMODATION PaPEeR — Continued. 


to issue them, and it was intended that they should pay them; but it was subse- 
quently decided that they had no such authority, whereupon the counties sued the 
company to recover the amount paid, alleging that the bonds were accommodation 
paper. Held, that as the company had constructed the road as agreed there was a 
consideration for the bonds, and as it was intended that the counties should pay 
them when due they could not be considered as accommodation paper. — Jefferson 
Co. v. Burlington & M. R. R. Co., Sup. Ct. Iowa, N. W. Rep., October 6, 1883. 


Action. — Malicious prosecution. — No action lies to recover damages for the prose- 
cution of a civil suit, however unfounded, where there has been no interference 
with either the person or property of the defendant. — Muldoon v. Rickey, Sup. 
Os. Pa., W. N. & October 11, 18838. 


— Against railroad for damage by fire — Plea of insurance money collected. —Where 
suit was brought against a railroad for damages done to cotton by fire from a loco- 
motive, and the defence set up was that the cotton was fully insured and the poli- 
cies had been collected, held, a demurrer to such defence was properly sustained.— 
Texas & Pac. Ry. v. Levi, Sup. Ct. Texas, Ins. L. J., October, 1883. 


ADMINISTRATORS. — Refusal to bring suit for assets — Equity. — An administrator 
refused, upon the application of parties interested in the estate, to bring suit for 
certain stocks to which they claimed that the estate was entitled. Held, that a 
court of equity would not entertain a bill brought by them in their own names to 
compel the transfer of the stocks to the administrator. The whole power and duty 
of taking possession of the assets of an estate, and of recovering them by suit if nec- 
essary, is committed by the law to the executor or administrator, and where he 
neglects his duty the law furnishes ample remedy to parties interested in a suit on 
his bond, or in proceedings in the Probate Court for his removal, or for thé disal- 
lowance of his probate account. — Butler v. Sisson, Sup, Ct. Err. and App. Conn., 
Rep., September 26, 1883. 


ADMIRALTY. — Jurisdiction — Wages — Foreign ship — Protest of consul.—Tn an 
action for wages and wrongful dismissal brought by persons domiciled in Eng- 
land against a foreign ship, in which they had served under articles signed in a port 
of the country to which the ship belonged, in which action imprisonment, hardship, 
and i!l-treatment were alleged, the court refused to interfere with the discretion of 
the judge below in declining to exercise jurisdiction against the protest of the 
consul, which alleged that, by the law of the country to which the ship belonged, 
all disputes relating to the ship, or claims against the owner or master, were to be 
referred to and decided by the tribunals or consuls of that country.—The Leon 
XIIL, Ct. App. Eng., Rep., September 26, 1883. 


Charter-party — ‘‘ Prompt dispatch’? — Demurrage. — A ship was chartered to 
load a cargo of coals, and to “receive sonny dispatch in loading.’’ It was proved 
that the facilities of the port were greater than the production of the mines, and 
that in consequence of the want of facilities for getting the coals down from the 
mines, the ship was delayed inloading. Held, that the charterers were liable under 
the charter-party for the delay so caused. — Elliott v. Lord, Jad. Com. of Privy 
Council, Rep., September 12, 1883. 


ARBITRATION. — Disagreement — Equity. — Where matters in dispute are by 
ment left to three referees or arbitrators for settlement, and no two of them can 
agree upon a finding, a bill in — may be filed to enforce the purpose of the 
agreement and to carry it into effect. — Boswell’s Appeal, Sup. Ct. Pa., Ohio L. J. 
September 29, 1883. 


AsstGNMENT. — For benefit of creditors —Validity of, in one State other than that in 
which made. — A general assignment for the benefit of creditors, made in another 
State, and valid by its laws, will be recognized in this State as valid, and as effectually 
transferring personal property, wherever the same may be situated. Thestatute of 
Minnesota (Gen. Stats. 1878, ch.41), which declares void assignments not made to resi- 
dents of this State, and such as are not filed as prescribed, was intended to apply only 
to assignments made within this State. It does not change the unwritten law rela- 
tive to the validity of foreign assignments. —In re _- eo Page Sexsmith 
Lumber Co., Sup. Ct. Minn., N. W. Rep., October 13, 1883, 


AssumpsiT. — See WILLs. 
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ATTACHMENT. — Absconding vendor — Property of, not liable to attachment in hands 
of vendee — Failure to record deed.— Notwithstanding the statute providin 
or the recording of deeds, etc., property in the possession of one who has in g 
faith purchased and paid for it, but has failed to record the conveyance, is not 
liable to attachment in a suit by a creditor against the absconding vendor, when it 
appears that as between the vendor and vendee the entire equity in the property 


has passed to the latter. — U. 8. v. Howgate, Sup. Ct. D. C., Wash. L. Rep., Sep- 
tember 1, 1883. 


—— Although an affidavit, setting forth a ground of attachment substantially in the 
words of the statute, will support the writ so long «as it stands unchallenged by 
denial, when so challenged its truthfulness must be shown by competent proof of 
facts or the attachment will fail. The mere fact of a removal of ees out of the 
jurisdiction of a court, unless it be done with intent to defraud credi 


tors, does not 
give the right of attachment. — Steele v. Dodd, Sup. Ct. Neb., N. W. Rep., Sep- 
tember 27, 1883. 


—— Contingent right or claim. — A building was to be completed by a specified time, 
and ten per cent of the amount to be paid to the builder was to be retained untik 
after completion, to be forfeited if the building was not completed at the specified 
time, otherwise to be paid over. Held, in garnishment proceedings, that the ten 

er cent kept back as security for performance, could not be garnished before the 
Puilding was completed; that it was not a “contingent right or claim.” — 
Webber v. Bolte, Sup. Ct. Mich., Rep., October 24, 1883. 


— Partnership — Attaching interest of member.— An officer having process of 
execution or attachment against one partner may seize the latter’s interest in part- 
nership property; but a purchaser at a sale under such process will acquire only the 
interest of the partner in the partnership property, after the firm debts are paid 
and the affairs of the ap one —Clements v. Jessup, Ct. Err. 
App., Rep., October 24, 1883. 

—— Action on attachment-bond— Action for maliciously — out attachment — 
Res adjudicata — Estoppel.— The recovery of such general damages as injury to 
credit, feelings, and reputation, in an action for suing out an attachment malicious] 
and without probable cause; is not a bar to an action on the attachment-bond for suc 
special damages as are covered by it. The fact that plaintiff could have sued for 
the special damages in the first action does not estop him from seeking to recover 
them by an action on the bond; it was a mere privilege of which he could avail 
— at his discretion. — Hall v. Forman, Sup, Ct. Ky., Ky. L. Rep., September, 
1883, 


— See Nationat Bank. 


ATTORNEY. — Champertous agreement with client. —J., who had a claim for personal 
injury against a railroad company, agreed with an attorney employed to bring suit, 
that the attorney should receive a certain portion of the damages recovered for his 

services. Suit was brought and judgment recovered, and the agreed portion of the 

_ judgment was assigned in writing by J. to herattorney. Of all this the railroad com- 

o.pany had notice. Afterwards the railroad company and J. settled and J. discharged 

_ thejudgment. Held, that the contract between J. and her attorney was champertous, 
andthe company was not liable to the attorney for the amount of his claim under 
the judgment.—Atchinson, Topeka and S. F. R. R. Co. v. Johnson, Sup. Ct. 
Kan., Alb. L. J., October 13, 1883. 


— Confidential relations. —The attorney is presumed to have the power to strongly 
influence his client, and to gain by his good nature and credulity, and to obtain 
undue advantages and gratuities. Hence, the law often declares transactions be- 
tween them void which between other persons would be unobjectionable. If an 
attorney fraudulently claims the right to retain out of the money of his client a 
larger sum than the jury find to be just, he forfeits all claim to any compensation. — 
Shoemaker »v. Stiles, Sup. Ct. Pa., Den. L. J., October 16, 1883. ; Wash, L. Rep., 
September 15, 1883; Rep., September 12, 1883. 


—— Attorney's authority to compromise suit not implied. —Persons dealing with an 
attorney at law respecting his client’s business may justly infer he has all the 


powers implied by the relation, but not that he has the powers of a general agent 
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Arrornry — Continued. 


to compromise and release debts, or transfer and convey the goods or lands of his 
client. — Isaacs v. Zugsmith’s Ex., Sup. Ct. Pa. Den. L. J., October 2, 1883. 


—— Withdrawal of. —It is not the duty of the court in a civil case to see that the liti- 
gants are supplied with attorneys in every stage of the proceeding. If an attorney 
withdraw from a case, the court, in the exercise of its discretion, might postpone the 
trial, or not, to give opportunity to secure other counsel; but the discretion of the 
court, either exercised or in refusing to act in such case, is not ground for error. — 
Leahey v. Dunlap, Sup. Ct. Col., Col. L. Rep., September 27, 1883. 


—— Attorney at law — Lien for fees — Laches. — An attorney is not guilty of laches 
in failing to make an application to protect his lien for fees before judgment. He 
is not bound to anticipate a settlement and cancellation of the judgment; and an 
attorney having a lien for fees will be made a party upon the appeal from a judg- 
ment in favor of his client, to enable him to protect his rights. — Patrick v. Leach, 
U.S. Cir. Ct. D. Neb., Rep., October 31, 1883.. 


BalLMENT. — Gratuitous de tof bonds in bank —- Negligence. — Plaintiff delivered 

* to defendant $4,000 of U. 8. bonds, and received this writing: ‘ Received of 
J. W. Whitney four thousand dollars, for safe po om. as a special deposit. S. M. 
Waite, C.” Held, that it was a naked deposit without reward ; that the defendants 
would not be liable for the robbery or larceny of the bonds, unless there was 
complicity or bad faith ; that it was answerable only for fraud or for gross neglect ; that 
the law demands good faith, and the same care of the plaintiff’s bonds as defendant 
took of its own of like character.— Whitney w First Nat. Bank, Sup. Ct. Vt., 
September 21, 1883. 


BaNkKS AND BANKING. — Lien on stock of shareholder for debt — Charter ist 
Sor. — There is no such thing as a common-law lien on stocksin favor of a corpora- 
tion fora debt due it by a shareholder. A bank, which is not a bank of issue, 
cannot claim a lien on shares of one of its stockholders by way of set-off for an 
indebtedness of his te the bank, where there is not a special provision in its charter 
giving qy that right. — Merchants’ Bank v. Shouse, Sup. Ct. Pa., Lan. B., September 

, 18838. 


—— Liability of bankers — Rights of checkholders— Bankruptcy of depositor. — 
Where either natural or artificial persons hold themselves out as bankers by merely 
accepting a deposit, without any express agreement, the usages of trade imply a 
contract to pay, in the order of their presentment, the checks of the depositor 
drawn upon the fund so long as it remains unincumbered; but the checkholder’s 
right to the fund is not perfected by the mere delivery of the check to him; he 
must first demand payment of the bank. If, between the delivery of the check and 
the demand for payment, nothing has occurred to justify the bank in refusing to 
honor the check, the demand fixes the liability of the bank to the holder, and if 
payment is refused, he can prosecute an action against the bank for the recovery 
of the amount. The filing of a petition in bankruptcy by the depositor is not a 
revocation of a check previously delivered by him, and the fact that the bank has 
had notice of the filing of the petition is no excuse for refusing payment of the 
check when demanded. — Chambers v. Nerthern Bank of Kentucky, Sup. Ct. Ky., 
Ky. L. Rep., September, 1883. 


— Lien for stockholder’s debt — Stock as collateral security.— The charter of a 
bank provided that the bank should have a prior lien upon stock held by a stock- 
holder for debts due from him to the bank. A stockholder, indebted to the bank, 
borrowed money upon his stock as collateral, and became bankrupt. Held, that 
as between the hook ont the lender the bank was entitled to a prior lien on the 
stock to the extent of the stockholder’s indebtedness to it. — Bohmer v. City Bank 
of Richmond, Sup. Ct. App. Va., Rep., September 26, 1883. 


Brits anpD NotEs.— Negotiabilitu of, under law merchant. — By the rules of the law 
merchant, the purchaser of negotiable paper, payable to order, unless it be in- 
dorsed by the payee, takes subject to any defence which the payer has against the 
payee. As a general rule, the legal title to negotiable paper, payable to order, 
passes only by the payee’s indorsement on the security itself, or on a piece of 
paper so attached to the original instrument as, in effect, to become a part of it, or 
incorporated into it. Words of assignment and transfer, contained in a separate 
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Brits Notes — Continued. 
instrument, executed for a wholly different and distinct purpose, are not equiva- 
lent to an indorsement within the rules of the law mer t. A subsequent 
indorsement made after notice of the payer’s defence, although the paper was 
purchased without notice of defence, will not relate back to the time of purchase, 
so as to cut off the — of the my against the payee.—Osgood’s Admr. v. 
Artt., U. 8. Cir. Ct. N. D. Tll., Am. c., October, 1883; Cent. L. J., September 
7, 1883; Wash. L. Rep., September 1, 1883; Ch. Leg. N., September 1, 1 


— Restricted indorsement — Parol testimony. — An indorsement, “ pay B. or order, q 
a 


for account of C.,”’ is a restricted indorsement, vests no general property in B., but 
simply constitutes him the agent of C. for the purpose of collection. Such an 
indorsement is a contract in writing, and not subject to contradiction by parol 
seeing — Armour Bros,’ Bank v. k, Sup. Ct. Kas., Cent. L. J., September 
7, 1883. 


be 

— Extension of — Discharge of indorser — Duty of bank. — An indefinite or un- ‘ 
certain extension of time for the payment of a note, which does not tie up a i 
creditor’s hand, will not discharge an indorser. A bank is not obliged in favor of 4 
an indorser to appropriate money deposited by the maker of a note, one of its cus- q 


tomers, towards the payment of the note after it becomes due. If, however, it has a 
funds of the maker in hand at the time of the eh the suit against the indorser o 
he may avail himself of the maker’s right of set-off. — People’s Bank v. Legrand, q 
Sup. Ct. Pa., Leg. Int., September 28, 1883; Lan. B., September 8, 1883. 4 


— Equitable defence of maker. —In a suit at law against two makers of a prom- 
issory, one of them cannot set up as a defence that he was known to the payee to 
an accommodation maker, and that the payee bound himself by legal contract 

to the other maker to give him time for payment. In such case a mere 


uit 
arises and the rage Ay in chancery. — Anthony v. Fritts, Sup. Ct. N. J., Alb. 4 
J., September 15, 1883. 


Britt or Lapinc.— Ship injured by fire before starting — Freight — Expenses. — q 
Where a vessel, before Pe breaks ah or & Voyage, is iy tt by fire tha 
the cost of her repairs would exceed her value when repaired, and she is rendered a 
unseaworthy and incapable of earning freight, a contract of affreightment for the as 
carriage of cotton by her toa foreign port, evidenced by a bill of lading, containing 
the usual and customary exceptions, and providing for the payment of the freight- 
money on the meng d of the cotton at that ri is thereby dissolved, so that the 
shipper is not liable for any part of the freight-money, nor for any of the expenses 
aid by the vessel for compressing and | the cotton. — Ellis v. Atlantic 
Mut. Ins. Co., Sup. Ct. U. S., Rep., September 12, 1883. 


Bonps (APPEAL). — Liability of surety where judgment against two defendants is q 
affirmed as to one only. — A. recovered a Suhnount before a justice of the peace 1 


upon a joint and several demand against S. and H., who, jointly, appealed the q 
action to the Court of Common Pleas. G. and F., the sureties on the undertaking y 

for sppeel, say: ‘I do hereby, pursuant to the statute in such case made and pro- an 
vided, 


promise and undertake that the appellants, if judgment be rendered against 
them on appeal, will satisfy such judgment and cests,’’ etc. In the ap 


llate 
court A. recovered judgment 


inst S. only. S. being insolvent, A. brought this : 

action against the sureties on the undertaking in appeal. Held, the sureties are 

liable on their undertaking to satisfy the judgment against S.— Alber v. Froeh- 4 

lich, Sup. Ct. Ohio, Week. L. B., October 29, 1883. ' 

— Secretary's bond — Liability glug — Defendant was secretary of plain- i 

tiff cet and gave bond for the faith P 3 


ful performance of his duties. One 
of the duties required of him was to pay over all moneys received by him to the 


treasurer. He permitted moneys to remain in his hands more than one month, 
and while in his pose they were stolen from him. Held, the failure on his 
part to pay over the moneys within a reasonable time (under the circumstances of 
this case not later than the next day after the receipt) is such negligence as to ren- 
der him and his bondsmen liable for the moneys stolen. — Odd Fellows’ Mut. Aid 
Assn. v. James, Sup. Ct. Cal., Ins. L. J., October, 1883. 
— Official bond signed by 
8 by the surety on 


surety on Sunday — Liability of.— An official bond 
unday and handed to tee et who afterwards delivers 


q 
4 
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Bonps (ApPEAL) — Continued. 


it to the proper officer on a secular day, who receives and ace it, binds the 


surety. — City of Evansville v. Morris, Sup. Ct. Ind., Wash. L. Rep., September 
22, 1883. 


Borns (County). — Reclamation of swamp lands — Apportionment of expense. — 
Held, that the bonds issued by defendant county, under the statute, to facilitate 
the reclamation of swamp lands, are valid; that it was competent for the 
Legislature to require the owners of property to be benefited to make the improve- 
ments, and to enact that in case of their default, the county might do so at their 
éxpense, and charge the same to the proprietors benefited, through a special as- 
sessment of taxes thereon; that the Legislature may provide for an apportion- 
ment of the expenses between the county at large, and the owners of the property 
especially benefited.— Shelley v. St. Charles Co., U. 8. Cir. Ct. E. D. Mo., Ch. 
Leg. N., October 15, 1883. 


Broker. — In real estate Failure to take out license — Recovery of commission. — 
One engaged in buying and selling real estate for others is « real estate broker and 
subject to the statutes regulating such broker. Where the law requires a real estate 
broker to take out a license, and declares the exercising of such business without 
such license an offence, one who has not done so cannot recover for his services 
rendered in such capacity, whether he claims quantum meruit or upon a special 
contract. — Johnson v. Hulings, Sup. Ct. Pa., Rep., October 31, 1883. 


CERTIORARI. — See PRACTICE. 


Common Carriers. — Limiting liability — Negligence — Default. —Carriers may 
by special contract limit their extraordinary liability as insurers, but cannot stipu- 
late for any exemption for losses or injuries caused by the wilful default or want 
of skill or diligence either of themselves or their servants, When goods are lost 
or damaged while in the custody of the carrier under a special contract, and no 
explanation is afforded by him, a presumption of negligence follows, for which 
=> liable. —Alabama G. 5S. R. R. Co. v. Little, Sup. Ct. Ala., Rep., October 3, 
1883. 


— Limiting liability— Guaranty of rates—Damages.— Carriers may, by 
express and special contract, limit their common-law liability. Under the 
contract in this case, a through bill of lading to San Francisco, Cal., defend- 
ant’s responsibility was expressly limited to safe carriage of the goods over its own 
road and delivery to the connecting carrier, and toa guaranty of the through rate. 
Defendant, as guarantor, was entitled, under the general law as well as under the 
stipulation, to notice of failure of the delivering carrier to recognize the stipulated 
rate. In the absence of such notice, the rule of damage is the difference between 
the rate agreed and that demanded by the connecting carrier. — Tardos v. Chicago, 
St. L. & N. O. R. R. Co., Sup. Ct. La., Rep., October 3, 1883. 


ConstiTuTIonaL Law. —See JurRIspICcTION (FEDERAL). 


Contract. — Insurance company — Insolvency — Contract with agent. —The disso- 
lution of an insurance compapy through insolvency before the expiration of a 
contract which it has made with an agent precludes the agent from recovering from 
the receiver of the company the part of his salary due and unpaid, and from _re- 
covering damages for breach of contract. —The People v. Globe Mut. Life Ins, 
Co., Ct. App. N. Y., Rep., October 3, 1883. 


— Statute of Frauds. —S. having entered into negotiations for the purchase of a 
mill, found C. in charge of said mill, andsaid: “If I buy this mill I will employ 
you to take charge of it for a year, and will pay e~ $1,000 ayear.” C. accepted 
the offer. S. bought the mill, and wrote to C., 9th March, 1880, informing him of 
that fact. C., on the day the letter was received, entered the service of S. and con- 
tinued therein until April 20, 1880, at which time C. was ready and willing to per- 
form the services agreed upon until the end of the year. Held, that the above 
contract does not come within the Statute of Frauds; that the Statute of Frauds 
plainly means an agreement not to be performed within the space of a year, and 


expressly and peeety so agreed. — Cole v. Singerly, Ct. App. Md., Cent. L. J., 
September 7, 1883. 
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— Arrangements by parties pro rata to employ counsel — Joint liability. —In- 
surance companies made an agreement between themselves to contest certain 
claims, and authorize a committee to employ counsel, and assess the expense pro 
rata between the companies. Held, that the companies were not liable jointly to 
attorneys and counsel employed by the committee. — (Atlantic, or) Adriatic Fire 
Ins. Co. v. Treadwell, Sup. Ct. U. S., Am. L. Rec., September, 1883; Rep., Sep- 
tember 12, 1883. 


— Contract for future delivery —- Affirmative proof of intention to deliver neces- 
sary. — When it is the intention of the parties to contracts for the sale of com- 
modities that there shall be no delivery thereof, but that the transactions shall be 
adjusted and settled by the payment of differences, such contracts are void. It is 
the duty of the courts to scrutinize very closely contracts for future delivery, and 
if the circumstances are such as to throw doubt upon the question of the intention 
of the parties, it is not too much to require a party claiming rights under such a 
contract to show affirmatively that it was made with actual view to the delivery and 


receipt of the commodity. —Cobb ». Prell, U. 8. Cir. Ct. Dist. Kan., Am. L. Reg., 
September, 1883. 


— Subscription to charity.— Sums subscribed were payable to trustees appointed 
by district conference for erection of church building for school purposes, and 
‘school was to begin as soon as possible,” etc. Held, that it was only question of 
fact whether the delay of the work was reasonable. — Williams v. Rogan, Sup. Ct 
Texas, Texas L. Rep., September, 1883. 


— Receipt of goods without protest waiver of difference in quality.—The act of a 
contract purchaser in receiving without protest what is delivered under the contract 
to the amount bargained for, amounts to a waiver of any difference in quality 
between what he had a right to demand and what he had actually received. In an 
action to recover for goods sold, their value must govern, in the absence of any 
agreement as to price. — Comstock v. Sanger, Sup. Ct. Mich., N. W. Rep., Sep- 
tember 27, 1883. 

—See PARTNERSHIP; PRACTICE. 


Corporations. — Religious corporation — Liability for damages. — An action for 
damages will not lie against a religious corporation, on the ground that the church 
represented by it has expelled plaintiff from fhembership. The corporation has no 
control of and is not responsible for the action of the church body. — Hardin r. 
Trustees of Second Baptist Church, Sup. Ct. Mich., Alb. L. J., October 6, 1883. 


— Liability as successor — Statute of Limitations. —When one corporation conveys 
to another all its assets and franchises, the latter becomes thereby, substantially, if 
not formally, the legal or equitable successor of the former, and must be held to 
take cum onere. Although courts of equity as a general rule follow the Statute of 
Limitations, they do not do so when manifest wrong and injustice would be 


wrought. — Fogg v. St. Louis, H. & K. R. R. Co., U. 8. Cir. Ct. E. D. Mo., Col. 
L. Rep., October 18, 1883. 


— Construction of charter. — Corporations take those powers which are conferred 
upon them by the Legislature and nothing more; the charter of a corporation must 
be construed liberally as to the public and strictly as to the grantee; a power in an 
act of incorporation to stake and use “such lands, waters, and materials as may be 
necessary to construct and maintain the proposed works,”’ does not carry with it 
a grant of a right to take the fee in land thus occupied. — Pittsburgh and Lake Erie 
R. R. v. Bruce, Sup. Ct. Pa., Leg. Int., September 21, 1883. 


— Contractor with — President — General authority. — One claiming against a cor- 
poration for services rendered to it in pursuance of a contract with an officer thereof 
who assumed to act for the corporation, must show that the officer had authority to 
make such contract, or that the corporation afterwards accepted his services. How- 
ever ample a power is given to the president of a corporation in general terms by 
its by-laws, the authority will not include powers given expressly and particularly 
to other officers of said corporation by the same by-laws. — Twelfth Street Market 
Co. v. Jackson, Sup. Ct. Pa., Rep., September 26, 1883. 


— Note issued by resolution — Signed by treasurer and indorsed by directors — Re- 


spective liability. —Where by a resolution of a stock company a promissory note is 
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issued to pay an indebtedness of the company, the note being signed by the treas- 
urer and indorsed by the directors as such, and afterwards the ard is taken up by 
one of them, this is nothing more than an advancement by him in behalf of his 
co-obligors, and entitles him to a contribution for the money thus advanced; he 
cannot pick out one of the indorsers and charge him with the whole liability, as in 
the case of an ordinary indorsement. — Middleton v. McCartee, Sup. Ct. D.C., 
Wash. L. Rep., September 22, 1833, 


— Conspiracy to cheat — Issue of stock — Power of directors. — Where a complaint 
alleges a conspiracy to cheat and defraud plaintiff in respect to his interests as a 
stockholder in a corporation, all separate acts or transactions of defendants done 
pursuant to it may be joined in the ones although some of them do not affect 
all the defendants, and none of them affect any two of the defendants to the same 
extent. Unissued stock of a corporation was, by agreement of all the stockholders 
(there being no creditors), paid for with funds of the corporation, and the stock 
issued to one of the stockholders to be held in trust for all the stockholders in ae 
portion to the stock held by them. Held, the issue was valid, and the directors had 
no authority afterwards to direct the stock to be sold. The directors of a corpora- 
tion have no authority to appropriate its funds in paying claims which the corpora- 
tion is under no legal or moral obligation to pay, as to pay for past services which 
had been rendered and paid for at a fixed salary previously agreed on, or under a 
previous agreement that there should be no compensation for them. The vote of 
the board of directors of a corporation, fixing the compensation of any of the direc- 
tors as officers of the corporation, where it was carried by the vote of the directors 
whose compensation is so fixed, is prima facie voidable at the election of the co 
ration or of a stockholder. Where a corporation has etynd to increase its capital 
stock, the power is held in trust for the subsisting stockholders in egagens to the 
original stock held by them, so that each of such stockholders has a right to an 
epportunity to subscribe for and take the new or increased stock in proportion to 
the old stock held by them. A vote at a stockholders’ meeting directing the new 
stock to be sold, without giving a stockholder such opportunity, unless he consents 
to it, is void as to him. — Jones v. Morrison, Sup. Ct. Minn., N. W. Rep., Sep- 
tember 27, 1883. 


—— Proxies — Corporate election. — The right to vote by proxy at a corporate elec- 

tion of officers does not exist unless expressly confe’ on the members of the cor- 

ration by the charter, or by a by-law of the corporation. — The Commonwealth v. 
ringhurst, Sup. Ct. Pa., Pittsb. L. J., November 1, 1883. 


Crounat Law. — Larceny — Embezzlement — Servant. — A., a farmer, sent B., his 
farm-hand, to haul a load of corn to market, with orders to sell it, B. using two 
mules and a wagon for that pu B.sold the mules to C., who sup he had 
a right to dispose of them. Held, that B. was not guilty of larceny. The ordinary 
farm-hand is not a servant within the meaning of the term as used in law with re- 
to larceny. — The State v. Wingo, Sup. Ct. Ind., Cr. L. Mag., September, 


— Motion to quash— Grand jury. — Motions to quash indictments are not favored 
by the courts, and are not usually allowed where they are founded upon some mat- 
ter which could have been presented by demurrer, or by motion in arrest of judg- 
ment, or which could be made available by way of defence on trial before a jury. 
If a bill of indictment be found without evidence, or upon illegal evidence, or for 
any ge r conduct of the jury, or for any improper influence brought to bear 
upon the i , such matters may be pleaded in abatement, or may be grounds for 

; an indictment, but cannot be availed of by motion in arrest of judgment. 
and jury is a component part of the court, and is under its general supervision 


and control. Grand one may be indicted or punished for contempt, for any wil- 


ful misconduct or neglect of duty, but they are independent in their action in deter- 
mining questions of fact, and no investigation can ever be made as to how a grand 
juror voted, or what opinions he expressed upon any question before him. Evi- 
dence of confession should never be admitted before a grand jury, except under the 
direction of the court, or unless the prosecuting officer of the government is pres- 
ent and carefully makes the preliminary inquiries necessary to render the evidence 
admissible, The oath ofa grand juror is no legal or moral impediment to his solemn 
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examination, under the direction of the court, as to the evidence before him, when- 
ever it becomes material to the administration of justice. — U. 8. v. Kilpatrick, U. 
S. Dist. Ct. W. D. N. C., Cr. L. Mag., September, 1883. 


—— Suspending sentence — Power and duty of court. — After a conviction upon verdict 
or lo of guilty, the trial judge of a court having the highest original jurisdiction 
and common-law powers in criminal matters may suspend sentence in proper 
cases, either absolutely or temporarily, and discharge the prisoner. Thisis an inher- 
ent power of the court. The power is properly exercised when justice requires 
that the prisoner ought not to be sentenced, or ve | ew doubt exists as to the jus- 
tice of sentencing him, or when the court is satisfied that, by reason of extenuating 
circumstances, or of the pendency of a question of law, ina like case before the 


higher court, eae does not require an immediate sentence. Also, when 
accomplices convicted of crimes are afterwards admitted as State’s evidence, — The 
People v. Mueller, Cook Co. (Ill.) Cir. Ct., Cr. L. Mag., September, 1883. 


— Extradition — Detention of person on crime not specified in warrant. — A person 
extradited under the provisions of the treaty of 1842, between the United States 
and Great Britain, cannot be detained in custody and prosecuted for a different 
crime than the one specified in the warrant of extradition. The provisions of the 
treaty are part of the law of the land, enforceable by the judicial tribunals of this 


State, in behalf ofa person so detained and prosecuted. — The State v. Vanderpool, 
Sup. Ct. Ohio, Week. L. B., October 1, 1883; Cent. L. J., October 12,1888; Ch. 
Leg. N., October 13, 1883; Ohio L. J., September 29, 1883. 


— Second indictment — Autre-fois acquit.— The first indictment contained two 
counts ; the first for grand larceny in stealing a mare, and the second for the embez- 
zlement of the same. Defendant was convicted on the first count for the larceny, 
and acquitted on the count for the embezzlement. Judgment was arrested for a 
defect in the indictment, and a new indictment found for the larceny alone. Held, 
that defendant could not interpose a pleajof autre-fois acquit, and that he was 
es ong convicted of the larceny under the second indictment.— The State v. 

wen, Sup. Ct. Mo., Cent. L. J., September 14, 1883. 


—— Sentence of death — Motion for new trial — Appeal. — Though a party convicted 
of a capital crime may make a motion for a new trial after sentence of death has 
been pronounced, no — lies from an order denying such motion. — The People 
v. Hovey, Sup. Ct. N. Y., Daily Reg., September 27, 1883. 

—— Murder in the first degree— Province of appellate court. — In cases of con- 
viction of murder in the first degree brought before the Supreme Court for re- 
view, they are required to review the law as declared by the court below, and the 
evidence, so far as to determine whether the ingredients necessary to constitute 
murder in the first d shall have been proved to exist, but the court is not re- 
quired to assume all the functions of jurors and pass on the credibility of witnesses, 
nor on the apparent weight of the evidence. — innis v. The Commonwealth, 
Sup. Ct. Pu., Leg. Int., September 21, 1883. 


— Bribe — Police officer. — Evidence — Im t of witness, — A police offi- 
cer who receives money in consideration of his promise not to arrest any one of a 
class of offenders against the criminal laws is guilty of receiving a bribe, and it is 
not necessary to allege in the information or prove at the trial that some person or 
ae mang did subsequently commit the crime, and that the officer, having the oppor- 

nity, failed to arrest such person or persons. When it is sought to impeach a 
witness, and the inquiry is as to his reputation for truth, honesty, and integrity, the 
answer must be as to his general reputation. .. What a witness’s reputation is among 
the police officers of a city does not esta his general reputation. The order 
ag oe defendant’s motion in arrest of judgggent is not appealable.— The People 
v. Markham, Sup. Ct. Cal., Pac. Coast -» september 15, 1883. 


— Illegal voting — Indictment — Requisites.— An indictment under Rev. Stats., 
sect. , for illegal voting, all that the accused, on April 2, 1883, at the 
township of U. in the county of F., did unlawfully, wilfully, and knowingly vote 
more than once, to wit, twice, at a certain corporation election then and there 
being holden and authorized to be holden by the laws of, the State. Held, that 
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the indictment is fatally defective in failing to designate the election at which the 
defendant voted, notwithstanding Rev. Stats., sects. 7215, 7225. — Lane v. The State, 
Sup. Ct. Ohio, Col. L. Rep., October 25, 1883. 


—— Larceny — Evidence of collateral facts inadmissible. — Defendant was charged 
with larceny. The a was permitted by the court to introduce, against 
objections of defendant, evidence of other independent transactions between de- 
fendant and persons other than the prosecuting witness, similar in character to the 
one constituting the offence for which defendant was being tried. Held, error. — 
The People v. Wood, Sup. Ct. Cal., Pac. Coast L. J., September 29, 1883. 


—— Evidence — Alibi Preponderance — Burden of proof. — Where evidence tends 
to prove commission, by defendant, of the crime charged in the indictment, at a 
particular time and place, and defendant offers evidence tending to show that at 
such time he was at another place, it is error for the court to charge the jury that 
that testimony tending to show such alibi was not to be considered, unless it estab- 
lished the fact by a preponderance of evidence. The burden of proof was not 
changed when the defendant undertook to prove an alibi, and if, by reason of the 
evidence in relation to such alibi, the jury should entertain reasonable doubt as to 
the defendant’s guilt, he should be acquitted, although the jury might not be able 
to find that the a/ibi was fully proved. — Walters v. The State, Sup. Ct. Ohio, Wis. 
Leg. N., September 20, 1888. 


—— Sel f-defence — Charge — Manslaughter. —Upon an indictment for murder the 
jury should not be instructed that if they believe the defendant killed the deceased in 
sudden heat of passion, the verdict should be manslaughter, though the killing was 
done in necessary self-defence. The prisoner is entitled to the full benefit of the 
law of self-defence. — Rainwater v. The Commonwealth, Ct. App. Ky., Rep.,; Octo- 
ber 24, 1883. 


— Arrest — Without warrant — Mere suspicion — Manslaughter.—No one has 
the right to make an arrest without warrant, in the absence of actual belief, based 
on actual facts creating probable cause of guilt. Where one, provoked by violence 
and the display of deadly weapons on the part of a peace officer and a private person 
for the purpose of compelling submission to a wrongful arrest, kills one of the par- 
ties, the killing ean only be manslaughter. — The People v. Burt, Sup, Ct. Mich., 
Rep., October 31, 1883. 


Customs. — Drawbacks — Power of public officer to defeat—Act of Congress — 
Court of Claims.— When Congress has enacted that a drawback shall be allowed 
on articles manufactured from imported materials, upon certain proof being made, 
and directs that the secretary of the treasury shall make regulations to effect the 
receipt of this drawbuck, the failure to make such regulations or to carry them out 
will not defeat the right to recover the drawback allowed. The Court of Claims 
has jurisdiction of a suit for such drawback, though the secretary of the treasury has 
failed to carry out the law. The return of these duties are not a gratuity, but a 

part of the public policy; but if they were a gift, no public officer can defeat it. — 
Campbell v. U. S., Sup. Ct. U. S., Rep., October 3, 1883. 


— Recovery of duties paid — Interest — Final judgment. — Where a writ of error 
to review a judgment recovered azainst a collector of customs for moneys exacted by 
and paid to him on entries, is brought by the collector, this court will, if it affirms 
the judgment, allow interest on it, under rule 23, Insuch acase, the “final judg- 
ment” intended by sect. 989 of the Revised Statutes is the judgment as it deems 
after its affirmance by this court, and after the court below has rendered such judg- 
ment as the mandate of this court requires. — Cochran rv, Schell, Schell v. Coch- 
ran, Sup. Ct. U. S., Rep., 1883. 


DamacEs. — Dangerous machinery ength of service — Acquaintance with — Evi- 
dence.—A youth employed in a saw-mill was injured by the machinery before he 
had been there long. He had once before been employed in the same mill. Held, that 
in an action for the injury he could show the changes made in the arrangements 
of the mill in the interval between his terms of employment as bearing upon his 
want of familiarity with them when hurt. In such an action, testimony as to his 

. 
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consequent inability to work, the amount of time he lost through sickness, what 
that time was worth to him, and his reasonable expenses for medical attendance, 
is admissible as bearing on the amount of damages to which he 


may be entitled. — 
Huizewga v. Cutler & Savidge Lumber Co., Sup. Ct. Mich., N. Ww. Rep., October 
13, 1883. 


— Inability of owner of premises for unsafe bridge — Act of licensee causing in- 
jury — Right of action. — Plaintiff corporation had excavated a canal through its 
lands for the use of its water-power, which had been bridged over in part by plain- 
tiff and in part by others, with its license, and the bridge or platform so made was 
thereupon operated, used, and held out to the public as a continuous thoroughfare 
for all persons having business to and from the mills abutting thereon. Held, 
that as to persons rightfully upon any portion of such bridge or platform, plain- 
tiff was liable for damages caused by its failure to exercise reasonable diligence to 
keep the bridge in repair, or closed against travel. The owner of premises, having 
the possession and control thereof, may be liable for an injury caused by their 
unsafe and dangerous condition, though resulting from the act or negligence of a 
third person. The person through whose conduct or negligence the owner is thus 
exposed to liability, is also liable to an action by the injured party at his election. 
And the parties not being in pari delicto, the owner who has been obliged to pay 
such damages is entitled to indemnity from the person to whose act or negligence 


the injury is directly chargeable. — Minneapolis Mill Co. v. Wheeler, Sup. Ct. 
Minn., N. W. Rep., October 13, 1883. 


— Land damages — Railroad laid upon alley in a city — Abutting owner. — A lot 
abutted upon an alley in a city, upon which alley a railroad was built with the 
consent of the mayor and common council, the municipal authorities. Held, that 
the owner, if deprived of a public right enjoyed in connection with his premises 
and thereby sustaining damage in excess of that shared with the public generally, 
may recover for sueh excess. — Gottschalk v. Chicago, B. and Q. R. R. Co., Sup. 
Ct. Neb., Rep., September 26, 1883. 


— See RaiLroaps. 


— Easement — Lateral support — Injury to feelings. —In an action for a viola- 
tion of plaintiff’s right of lateral support, by so digging oo the adjoining land as 
to cause plaintiff’s land and a stone wall upon it to fall, and,to endanger trees 
which have been set out upon the land by plaintiff, although defendant is guilty of 

‘oss carelessness, the injury to plaintiff’s feelings is not an element of damage. — 
hite v. Dresser, Sup. Jud. Ct. Mass., Rep., October 8, 1883. . 


—— Dangerous obstruction in private way — Liability of owner. — Defendants occu- 
pied a building alongside of which was a roadway maintained and used by them 
and occupants of adjoining buildings for many years. Across this roadway from 
the building occupied by defendants was a platform sufficiently high to permit 
horses and wagons to pass under, but not high enough to allow of the passage of 
one sitting upon a wagon, Plaintiff, who was employed as a teamster by one oc- 
cupying a building adjoining this roadway, was injured by coming in contact with 
this platform while driving a team in his employers’ business. This road was open 
to and used by the public as well as by the adjoining lot-owners and their em- 
ployees. Held, that defendant was not liable for the injury to plaintiff. —Cahill 
v. Layton, Sup. Ct. Wis., Alb. L. J., September 29, 1883. 


— See Corporations; JURISDICTION (FEDERAL); MoRTGAGE. 


Deep. — “* Heirs’? — “* Children” — Construction of habendum clause.— A deed con- 
veyed property ‘tunto Nathaniel Allen and Hannah, his wife, for and during 
their lives or the life of the longest liver or survivor of them, in trust to and for 
their children, their lawful heirs, namely, William Allen, now begotten, and to 
their children and heirs to be begotten, being the issue of her, the said Hannah 
Doctor, by her said husband, Nathaniel Allen.” The habendum was “to have 

and to hold the said message * * * unto the said Nathaniel Allen and Han- 

nah, his wife, in trust to the proper use and behoof of the said Nathaniel Allen and 

Hannah, his wife, in trust for their heirs forever.”’ Held, that the word “heirs” 

in the Aabendum was limited in its meaning by the previous provisions in the deed, 
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and should be construed to mean “children.’’— Warn v. Brown, Sup. Ct. Pa., 
Pittsb. L. J., October 24, 1883. ‘ 


—— Deeds and wills — Life estate and fee simple.— The fact that a deed contains 
provisions to take effect upon the death of the grantor does not convert the deed 
into a testamentary instrument. Though a fee may pass under a will without 
words of inheritance, this is not so in a deed, where terms of art must be em- 
ployed. Hence a conveyance to “the five children and their representatives” 


are the said children a life estate merely. — Mattocks v. Brown, Sup. Ct. Pa., W. 
N. C., September 13, 1883. 


— Voluntary deed. — Power of revocation— Burden of proof.— A voluntary deed 
from a son of intemperate habits to his father in affluent circumstances, containing 
no power of revocation, and no proper provision for the wife and child of grantor, 
nod executed without independent advice of counsel representing the grantor 
alone, will be set aside in the absence of proof by the grantees that it was the in- 
telligent, deliberate, and free act of the grantor, done of his own desire and accord, 


and no proof that the transaction was righteous. — Miskey’s Appeal, Sup. Ct. Pa., 
Leg. Int., November 2, 1883. 


Divorce. — Domicile of married woman — Validity of foreign divorce.— Where a 
marriage has been duly solemnized according to the local law of the place of 
solemnization, the wife no longer retains any other domicile than that of the hus- 
band; and, therefore, when an English woman married in England, according to 
English law, a foreigner with a foreign domicile, and resided with him abroad: 

held, that the courts of the country of the husband’s domicile had power to dis- 

solve the marriage for a cause for which a divorce could not have been granted in 

England, and that such decree would be recognized in England. — Harvie v. Farnie, 

House of Lords, Leg. N., September 22, 1883; Alb. L. J., September 15, 1883. 


EsxcTMENT. — Entry of United States lands by ror. in name of son — Adverse pos- 
session — Submission to jury. — Lands of the U. 8. were entered bya father iu the 
name of his son, and in 1849 the patent thereof was issued to the son, who was 
then five years ofage. Before the issuance of the patent the father took possession 
of the land, and occupied it contiuously, improving it and paying the taxes, until 
his death, in 1878. The son lived with his father until some years after he became 
of age. The father recognized his son’s title for years after he took ession of 
the land, and never asserted a hostile title in himself until a few months before his 
death. These facts being conclusively shown in an actionof ree brought 
by the son against one to whom the father, by will dated in 1877, had devised the 
land, itis held, that the court properly directed a verdict for the plaintiff without 
submitting the question of adverse possession to the jury. — Allen v. Allen, Sup. 
Ct. Wis., N. W. Rep., October 13, 1883. 


ae quity — Vendee — Land — Contract. — A vendee in possession of land cannot 
repudiate his contract of purchase and at the same time hold the possession under 
it and by virtue of it. In such case ejectment will lie by the vendor. Equity will 
not decree specific performance of a contract for the sale of land in favor of a party 
who, by his own negligence or default, has prevented or unreasonably delayed the 


full execution of the contract. — Hicks v. Lovell, Sup. Ct. Cal., Den. L. J., Octo- 
ber 2, 1883. 


Evections. — See Crrminat Law. 


Eminent Domatn.— Condemnation of property already appropriated to lie 
use — Public convenience. a water company, sought to 
a public use twenty-eight acresof land, the property of defendant, a water com- 
pany. Defendant claimed to have already appropriated the lands to a public use. 

laintiff alleged that the public use to which it proposed to appropriate the prop- 
erty, was greater than that represented by defendant. Held, that » public conven- 
ience is not such a necessity as authorizes the exerciseof the right cf eminent 
domain. —Spring Valley Water Works v. San Mates Water Works, Sup. Ct 
Cal., Ch. Leg. N., October 18, 1883; Pac. Coast L. J., September 8, 1883. 


—— See Water Ricuts. 


E 


Equity. — Jurisdiction — Account — Injunction. — When concurrent jurisdiction 
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exists in matters of account, equity will not withdraw the litigation from a common- 
law court, unless it clearly appears that such a course is necessary in order that 


complete yer may be done. But it is not necessary that the case should involve. 


an equitable element to warrant equity in assuming exclusive jurisdiction. If the 
accounts are so intricate or complicated that they cannot be examined and tried 
at nisi prius with the care and deliberation necessary to insure an accurate result, 
equity may take jurisdiction, though an action at law was pending when the suit 
in equity was brought. In apr whether an injunction shall be dissolved or 
not, the court must consider the whole case, and though it may doubt whether the 
case made by the bill in an action for an account is sufficient to justify the reten- 
tion of the injunction and changing the form of litigation, yet if the answer shows 
that the case embraces an equity which a court of equity can alone administer, the 


chancellor should retain the een and assume exclusive jurisdiction.— Ely ° 


v. Crane, Ct. Chanc. N. J., N. J. L. J., October, 1883. 


— Specific performance — Statute of Frauds. — The following memorandum in 


writing, viz. : “ Denver, December 17, 1880. Received of E. the sum of twenty-five 
dollars, part payment for lots 1, 2, 3, in block 28, C. & E. addition to Denver. 
Consideration, $2,000. (Signed) M. C., by G. & Co., agents;” is sufficient to 
take the contract out of the Statute of Frauds, and the contract ‘yng by said 
memorandum will be specifically enforced. —Eppicle v. Clifford, Sup. Ct. Cel., 
Col. L. Rep., October 18, 1883. 


— Injunction against suing at law — Forfeiture of license — Injunction. — Equity 


will not restrain by injunction a party from suing at law upon a claim which can 
be as well defended at lawas in equity. Held, accordingly, that a suit upon a con- 
tract of license whereby complainant was authorized to manufacture barbed wire 
for a certain royalty, will not be enjoined upon the ground that the licensor has, 
by licensing others at a lower rate, reduced the price to be paid by complainant. 
Where license to manufacture and sell a patented article for a term of years has 
been granted by the patentee, upon terms agreed upon as to royalty, etc., and the 
licensee has entered upon the manufacture in pursuance of such license, a court of 
equity will enjoin the patentee from declaring a forfeiture of the license for non- 
payment of the royalty, where there is a satisfactory showing that the royalty 
claimed is not in fact due and unpaid. — Baker Mfg. Co. v. Washburn & Morn 
Mfg. Co., U.S. Cir. Ct. 8. D. Iowa, Col. L. Rep., October 18, 1883. 


—— Fraud — Misrepresentation — Burden of proof.— A false representation of a 
_ material fact constituting an inducement to the contract, on which the purchaser 


had a right to rely, is a ground for the rescission of the contract by a court of 
e uity, although the party making the misrepresentation was ignorant as to 
whether it was true or false; and the real inquiry is not, whether the vendor knew 
the representation to be false, but whether the purchaser believed it to be true and 
was misled by it into the contract. In such case, whether the false representation 
was innocently or wilfully made, the effect is the same on the purchaser. To 
entitle the person making the misrepresentation to defend on the ground that the 
purchase was not induced by it, he must demonstrate that it was not relied on bd 


the purchaser. — Linhart v. Foreman’s Admr., Sup. Ct. App. Va. Va. L. J., 
September, 1883. 


— See ADMINISTRATORS. 
— Lapse of time as a defence — Pleaded against the sovereign. — A lapse of time so 


great as to afford a clear presumption that all the witnesses to the transaction in 
controversy are dead and all proof lost or destroyed, will of itself constitute a bar 
to a suit in equity, independently of any statute of limitations, and without regard 
to any question of laches. Such adefence may be pleaded against the sovereign.— 
United States v. Beebee, U. 8. Cir. Ct. E. D. Ark., Am, L. , September, 1883. 


— See Esecrment; Pustic Lanps. 
EvIDENCE. — Secondary evidence — Telegrams. —In an action to recover moneys 


received by defendant on account of mail service performed by plaintiffs under a 
contract in the name of defendant, the controversy was whether or not the mail 
contract, which plaintiff claimed, was obtained wholly through the instrumentality 
of the defendant as its agent, and whether a commission of two and one-half per 
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cent was to be his compensation for the serviees rendered and for the collection of 
the mail money. During the trial a number of telegraphic dispatches were 
admitted in evidence purporting to have been signed by defendant and 
addressed to an agent of plaintiffs and which were received by the latter. An 
employee of the testified, under subpeena duces tecum, that the 
telegrams referred to had been destroyed. Evidence was also given that defendant 
had formerly been an agent of the company in reference to a prior muil contract, 
Held, that even if these telegrams could be said, respectively considered with refer- 
ence to the condition of the evidence at the time of their admission, to have been 
improperly received, nevertheless, when they are grouped with the other telegrams 
to the admission of which no exception was taken, and considered together, partic- 
ularly in view of defendant’s omission to deny the sending or receipt of them, there 
can be no doubt that they were proper items of evidence contributing to the inves- 
anes — Oregon Steamship Co. v. Otis, Sup, Ct. N. Y., Daily Reg., September 
19, 1883. 


— Instructions. — Judgment will not be reversed on account of the admission of 
improper evidence, when the jury were instructed that such evidence was not to be 
considered by them. If there was error in admitting the evidence, it was cured by 
the instruction to disregard it. — Bank of Leadville v. Allen, Sup. Ct. Col., Col. 
L. Rep., September 20, 1883. 


— Witnesses — Competency of executors and administrators — Husband and wife.— 
Where two persons have entered into a joint obligation, and subsequently one of 
them dies, the survivor is not a competent’ witness in a suit brought against him 
and the executor of his co-obligor to prove the execution of the obligation by said 
co-obligor. Even if the survivor be the principal in the obligation, and the 
deceased co-obligor a surety merely, the former is not in the case above mentioned 
a competent witness without the consent of the executor, inasmuch as he is a part 
to the record. Where a married woman is a devisee under a will, her husband is 
an incompetent witness to prove a elaim inst the estate of the testator, even 
though it does not appear that the estate is insolvent or that recovery of the claim 
will in any way affect the wife’s interest. — McCauley, Exr., v. Cook, Sup. Ct. Pa., 
W. N. C., October 25, 1883. 


— See Criminat Law; Damaces; MortGaGe (CHaTTEL); PRactrice; RarLRoaDs; 
WILLs. 


Executor. — No to sell devised land to satisfy debts. — An executor cannot 
be empowered by the probate court to sell devised land, of which the devisee has 
taken possession, for the — of satisfying debts of the estate.— Atwood v. 
Frost, Sup. Ct. Mich., N. W. p., October 13, 1883. 


— Liability of one for other — Negligence — Breach of duty. —Where a will directs 
executors to retain and place at interest a certain amount, and pay the interest 
thereof to a certain legatee, and, instead of obeying the will, the executors divide 
the funds of the estate between themselves, and one executor becomes insolvent, 
the other executor will be held liable to make good to the legatee any loss accruing 
through his co-executor’s insolvency, it being the duty of both executors to see 
that the fund is securely invested.— Weldy’s Appeal, Sup. Ct. Pa., Rep., Sep- 
tember 26, 1883; Pittsb. L. J., September 19, 1883. 


Exemptions. — From partnership property — Severance. — When an execution 
issues against the property of a firm, the individual partners may, upon a levy, 
each for himself, claim an exemption in such property, and the fact that each does 
so claim is evidence that the claim is made by mutual consent of the partners as 


upon a severance of the property between them.—O’Gorman v. Fink, Sup. Ct. 
is., Rep., October 38, 1883. 


—— Lot purchased with intention of making it a homestead. — A city lot, purchased 
by a single man in contemplation of his marriage, and with the intention of mak- 
ing it a homestead, will be “yt as such from the levy of execution, even before 
any dwelling is erected on it, if the man and his wife have enclosed, improved, and 


used it with the constant pope of making it their home as soon as their means 


= permit. — Reske v. ke, Sup. Ct. Mich., N. W. Rep., September 27, 


Fravup.— See Equiry; MorrGaGE; PARTNERSHIP. 
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Haseas Corpus. — Record of a court of general jurisdiction cannot be overthrown 
by parol testimony. — While it may be shown by parol testimony that the court in 
fact had no jurisdiction, because no process had been served, yet, when once it is 
admitted that the court did have jurisdiction, the only evidence which can be 
received of the action of the court is its record, and that record is conclusive in 
any collateral proceeding against parol attack. — Watson v. Balch, Sup. Ct. Kan., 
Den. L. J., October 16, 1883; Cent. L. J., September 28, 1883, 


—— Terms of extradition treaty not complied with — Arrest of person and removal 
to place where he had been indicted — Jurisdiction of latter court. — By a treaty 
of extradition between the United States and Peru, the latter agreed to deliver up 
to justice, persons, who being accused or convicted of the crime of larceny or for- 
gery, committed within the territory of the United States, sought an asylum, or 
should be found within the territory of Peru, in the manner and upon the terms 
therein stated. A person, being accused of having committed those crimes in 
Illinois, fled to Peru and was there found. The necessary order was given by the 
president of the United States, but the terms of the treaty were not complied with 
and he was seized in Peru, by I pa-pee persons, without the authority of the 
Peruvian government, put on board of ship, and transported to the place where it 
was alleged the crimes ‘were committed. For the wrong or injury done him, he 
had a remedy against the wrongdoers before any competent court, which would 
award him damages for the injury. Being within the jurisdiction of a court com- 
petent to try him for the offences charged against him and taken under its process, 
although brought there without authority of law by private persons, his arrest 
could not be considered unlawful. —Ex parte Ker, U.S. Cir. Ct. N. D. IIL, Ch. 
Leg. N., October 13, 1883; Leg. Adv., October 17, 1883. 

— Treaties and laws — Conflicting isions. —An act of Congress upon a sub- 
ject within its legislative power is as binding upon the courts as a treaty on the 
same subject. Both are binding except as the latter one conflicts or interferes with 
the former. Whether a treaty has been violated by our governmentvin its legis- 
lative department so as to be the —— occasion of complaint by a foreign 

vernment is not a judicial question. To the courts it is simply the case of con- 
ficting laws, the last modifying or superseding the earlier.—In the Matter of 
Pong Ah Lung, U. S. Cir. Ct. Dist. Cal., Pac. Coast L. J., September 8, 1883. 


HomEsTEAD. — Voluntary and involuntary exchange. — Though a debtor may ex-. 
change exempt property for other property of the kind specifically exempted, and 
hold the newly acquired property as exempt, yet a voluntary exchange of exempt 
property for property not exempt is a waiver of the exemption. But an involun- 
tary exchange will not have such an effect; thus, where exempt property is 
destroyed by fire, the insurance money is exempt. — Schneider v. Bray, Sup. Ct. 
Texas, Den. L. J., October 9, 1883. 


HusBanp AND WIFE.— Purchase of necessaries— When wife's separate estate 
liable. — A joint purchase of necessaries by husband and wite is regarded in law 
as the contract of the husband alone, and while book entries, charging the goods to 
them jointly, are presumptive evidence of a sale on his credit, they are not conclu- 
sive of that fact. It may, nevertheless, be shown that they were purchased by the 
wife and on her credit. The actenables the wife to bind her separate estate for 
necessaries, but the very essence of her liability is that they were furnished at her 
request and on hercredit. If not so furnished, her separate estate cannot be made 


liable. — Hoff rv. Koerper, Sup. Ct. Pa., Pittsb. L. J., October 10, 1883; . In 
September 21, 1883. 


— Money of wife used for family against husband’s es- 


tate. —If property or money of the wife, in the husband’s hands, is used by him, 
with her knowledge and consent, for purposes connected with ‘the support of the 
family, without any agreement to repay her, she cannot recover therefor from the 
husband’s estate. — Patterson v. Hill, Sup. Ct. lowa, N. W. Rep., October 6, 1883. 


— Desertion of wife by husband — Her right to exemption.—The evidence 
showing that the husband deserted his wife, she, on his death, is entitled to the bene- 
fit of the $300 exemption and her share in his estate. —Moore’s Appeal, Sup. Ct. 
Pa., Leg. Int., September 14, 1883. 
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HlusBaNnD AND WiFE— Continued. 


—— Purchase of land with wife's money— Deed in husband’s name — Evidence. — 
Where a husband purchased lands with money received by him from his wife, in 

’ pursuance of an agreement made between them, before marriage, that he would 
invest the same for her benefit, and took the title thereto in his own name, a trust 
in such lands resulted in favor of the wife, although the money was thus received 
before the taking effect of the act of April 8, 1861, * concerning the rights and lia- 
bilities of married women.” §. & 8. 889. Husband and wife are competent to 
testify concerning any communication made by one to the other, or an act done by 
one in the presence ofthe other, during coverture, if the communication was made 
or act done, in the known presence, or hearing, of a third person competent to be a 
witness, although such third person is not living at the time of the trial. Rev. Stats. 
sect. 5241. — Sessions v. Trevitt, Sup. Ct. Ohio, Leg. Adv., October 30, 1883, 

— See (LiFk). 


Lysunction. —See Equity; Lanps; Riparian OWNER. 


IysoLvency. — Preferring creditors. — An oral promise by a borrower to the pro- 
posed lender that he will secure him in case of his insolvency does not render such 
preference fraudulent. Nor will the fact that the insolvent is employed to m 


the property conveyed invalidate the preference. — Smith v. Craft, U.S. Cir. ro 
Dist. Ind., Cent. L. J., October 26, 1883. 


EysurANcE Company. — Insolvency funds in hands of receiver not subject to cer- 
tain expenses. — An officer of a lite insurance company which had gone into the 
hands of a receiver claimed that an amount which had become due him in his offi- 
cial capacity should be paid out of a surplus alleged to be in the receiver’s hands 
after payment of policies. Held, that no part of the expense incurred in contest- 
ing this claim could be legally charged against the assets obtained by the receiver 
from the superintendent of the insurance department, which had been deposited 
with and was held by him for the benefit of the policy-holders, which was already 
less in amount than the sum due to the holders of the policies.— The People v. Em- 


pire Mut. Life Ins. Co., Sup. Ct. N. Y., Daily Reg., October 19, 1883 ; and on rehear- 
ing, November 5, 1888. 


InsvuRANCE (FirE). — Covenant in policy — Breach of.— A covenant in an insurance 
+ policy, that it shall be void if the property becomes incumbered by a judgment, is 
violated by the entry of a warrant of attorney annexed to a bond in which the in- 
sured is an obligor, although the condition of the bond was never broken, and there 
was no time at which execution could have issued on the judgment. — Hill v. 
Penn. Mut. Fire Ins. Co., Sup. Ct. Pa., Pittsb. L. J., October 8, 1883; Luz. Leg. 
Reg., October 12, 1883. 


—— Statement in application, a warranty — Duty of ecowres. — An application for 
a policy of insurance contained this provision: ‘‘ This application shall form part 
of the policy of insurance, and all the statements therein made shall constitute 
warranties on the part of the insured.” One of the questions in the application 
was: ‘‘What incumbrances on the property?” The answer was, “None.” At 
the time of the application there was a judgment of $1,000 entered against the in- 
sured, Held, that although the assured told the company’s agent that he had 
given a judgment note, it was his (the assured’s) duty to know and state whether 
or not it had been entered up, and as it had been and was an incumbrance the 
false statement in the — avoided the policy. — Bloomington Grove Mut. 


Ins. Uo. vr. MacAnerny, Sup. Ct. Pa., Cent. L. J., October 5, 1888: Ins, L. J., Sep- 
tember, 1883. 


— Policy — Transfer as collateral security — Rule of construction. — Where, by 
the terms of a policy of insurance it may be transferred, with the assent of the com- 
pany, as collateral security for a debt, if the policy be transferred by the assured 
to a mortgagee, and such transfer is duly approved by the company, the insurance 
will not be affected, so far as the mortgagee is concerned, by a subsequent breach 
of the stipulations or conditions set out in the policy by the owner of the preperty 
without the knowledge of such assignee, even where such breach makes the com- 

y assume a greater risk than was contemplated when the policy was issued, — 


eutonia Fire Ins. Co. v. Mund, Sup. Ct, Pa, Ohio L, J., September 22, 1888; 
Pittsb. L. J., September 5, 1883. 
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Insurance (Fire) — Continued. 


— Powers of agent. — An agent of a fire insurance company who has authority to 
take applications for insurance, and receive and receipt for premiums, and forward 
applications and premiums, and receive from the company policies of insurance 
when issued, and deliver them to the assured, and who has no other or further 
powers, real or apparent, cannot bind the company by a contract of insurance. 
An advertising card furnished an agent of an insurance company, upon which his 
name was printed as “agent,” is not evidence of authority on the part of such 

nt to bind the company by a contract of insurance. — strong v. State Ins. 
Co., Sup. Ct. Iowa, Ins. L. J., September, 1883. 


—— Limitations contained in policy — When invalid, — A policy of insurance against 
fire issued by defendant provided that any loss should be payable sixty days after 
roof thereof; and that suit for the recovery of any claim under the policy should 
brought within twelve months after the loss occurred. Held, that the twelve 
months did not commence to run until the loss was due and payable — the expira- 
tion of the sixty = after the proof of the same. A clause in a policy providing 
that the same shall be void if assigned after a fire is illegal, and such assignment 
carries with it the right to maintain a suit to correct a mistake in the policy. — 
Spare v. Home Mut. Ins. Co., U. S. Cir. Ct. D. Or., Cent. L. J., September 7, 
1883; Ch. Leg. N., September 1, 1883. 

— Conveyance of insured — Oral evidence.—In an action upon a policy | 
of conditioned if the insured property should 4 
whole or in part, oral evidence is admissible to prove that at the time defendant 

company indorsed upon the policy its consent to pay the insurance in case of loss 

to the mortgagee named in an outstanding mortgage made before the policy, of 
the existence of which defendant was then informed by plaintiff, he also informed 
it that there had been a conveyance of the property, upon which defendant relies 
as a breach of the condition in the policy. — Oakes v. Manufacturers’ Ins. Co., 
Sup. Jud. Ct. Mass., Rep., October 24, 1883. 


INSURANCE apis, 5 Term “assured” applied to third person — Insurable interest — 
Partnership — Value of interest — Forfeiture. — The term “assured” in a life 
policy is applicable to a person other than the subject of the insurance, when the 
application, declarations, and answers to the questions propounded in the applica- 
tion are made by such other person. One partner has an insurable interest in the 
life of another pre during the existence of the partnership, as where such other 
partner has failed to contribute his proportion of the capital. The representation 
of the value of an assured person in the life of his partner is made as a matter of 
opinion; and if made in good faith it cannot be held to be untrue to forfeit the 
ong =. eames Mut. Life Ins. Co. v. Luchs, Sup. Ct. U. S., Rep., Octo- 

Tr 


— Parol assignment of — Effect husband to wife. — A parol assignment 
of a policy accompanied by delivery will vest in the assignee an equitable right, 
at least, to the proceeds. A husband may make such a transfer to his wife. As 

inst creditors such a transfer to a wife will be valid, though made without con- 
sideration, if it is no more than a reasonable provision for her, unless it was made 


with intent to defraud the creditors. — Chapman v. MclIlwrath, Sup. Ct. Mo., Ins. 
L. J., October, 1883. 


—— Premiums — Waiver of non-payment — Tender. — Although a life policy and the 
renewal receipts may contain a stipulation or notice that agents of the compan 
shall not have authority to waive forfeitures where premiums have not been pai 
on or before the day designated for their payment, yet the course of business 
between the agent, the assured, and the company, in giving effect to payments 
made when overdue, may be considered by a court of equity such that the com- 
pany will be precluded from objecting to a payment tendered when overdue, where 
no notice had been given the assured that in the future such overdue payments 


would not be received. — Ins. Co. v. Tullidge, Sup. Ct. Ohio, Ohio L. J., Septem- 
ber8, 18838. 


—— Insurable interest. — A policy of insurance taken by and payable to one upon 
the life of another, in the continuance of whose life the assured has no niary 


interest, is void as being against public policy. In an action upon such a policy 
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Insurance (Lire) — Continued. 


the plaintiff must aver that he has an insurable interest in the life of the person 
insured; and such in the life of another must be a pecuniary interest. Mere rela- 
tionship is not sufficient. — Continental Life Ins. Co. v. Tullidge, Sup. Ct. Ind., 
Leg. Adv., October 9, 1883. 


— See Murua Benerir AssociaTIon. 


Lyrer-StatEe Commerce. — Power of State to regulate. —Tho State Board of Rauil- 
road Commissioners has no power to regulate or interfere with the transportation 
of persons or merchandise, by a steamship company, between ports within the 
State, if they be in transit to or from other States or when in navigating the ocean 
the vessel goes beyond a marine league from the shore. This power has been con- 
ferred upon Congress and is exclusive. — Pac. Coast Steamship Co. v. Board of 
R. R. Commrs., U. 8. Cir. Ct. D. Cal., Pac. Coast L. J., September 8, 1883, 


JupaMEnt. — Collusive judgment may be inquired into collaterally. — A collusive 
judgment may be inquired into collaterally. Judgment entered or maintained by 
collusion or fraud of both parties are to be distinguished, however, from judgments 
obtained by the fraud of the plaintiff; the former are void us to creditors only, and 
may be attacked in any collateral proceeding by them, whilst the latter can be 
attacked by the defendant alone, directly and in the proper court. — Meckley’s 
Appeal, Sup. Ct. Pa., Pittsb. L. J., September 19, 1883. 


—See MANDAMUS. 
JuRIspDICTION. —See Equiry. 


Jurispiction (FEpERAL).— Habeas corpus proceeding — Certificate of division. — 
Suing out a writ of Aabeas corpus is a civil proceeding, although the object of the 
etitioner be to be released from custody undera criminal charge. Insuchachse the 
Federal Supreme Court has no jurisdiction on certificate of division of opinion. — 
Ex parte Tom Tong, Sup. Ct. U. S., Va. L. J., October, 1883. 


—— Equity jurisdiction — Statute of Limitations. —The jurisdiction of the Federal 
courts in chancery is not derived from or limited by State legislation. The rules 
governing its exercise are the same in all the States, and are according to the prac- 
tice of courts of equity in England as contradistinguished from courts of law. 
The Federal courts of equity usually follow by analogy State Statutes of Limita- 
tion, but they would net do so if the effect of such statute is to limit their general 
chancery jurisdiction. — Tice v. School District, U. S. Cir. Ct. D. Neb., Col. L. 
Rep., September 6, 1883. 


— Statute of Limitations — Federal courts of equity. — Federal courts of equity 
are not controlled by the Statutes of Limitation of a State; they will, however, 
apply these statutes by analogy. To stop the running of a statute in a Federal 
court, in favor of one not an inhabitant of the State, process against him must hava 
been obtained, or everything done to obtain process. — Bisbee v. Evans, U. S. Cir. 
Ct. D. Ky., Rep., October 24, 1883. 


— Partition — Constitutional law —Damages —Eminent domain —Practice.— Fed- 
eral courts have jurisdiction of a suit in partition. A statute empowering a rail-* 
road company to take land without payment therefor, and leaving only a mere 
right to recover damages, is unconstitutional. Where land has been taken bya 
railroad company under its charter or a general statute, and valuable improvements 
have been put upon it, a court of equity will require the company to pay the value 
of the land without the improvements in a reasonable time, or that ession of 
the land be surrendered. In a partition suit the land would be divided on the fail- 
ure to pay. Inpartition, infancy or other disability will not stop the suit, but such 

arties in interest must be protected until the disability is removed.— Austin v. 
Rutland R. R. Co., U. S. Cir. Ct. D. Vt., Rep., October 31, 1883. 


— State and Federal courts. — Where different courts have concurrent jurisdiction 
in respect of the same subject-matter, that court to which jurisdiction by legal 
nape has first attached, is entitled to proceed therein without interference 

y another court. This rule applies as well between State and Federal courts as 
between courts of the same State. — Parks v. Wilcox, Sup. Ct. Col., Ch. Leg. N., 
October 6, 1888. 
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LANDLORD aND TENANT. — Lease — Covenants — Excessive distress — Measure of 

damages. — Where in a lease the lessee covenants to pay the lessor for all gas 
consumed on the premises, a sum due for gas consumed is to be rded as rent 
in arrear, and may be distrained for. Where there is a clause in a lease snes 
to the landlord all goods on the premises in case of non-payment of rent, and the 
landlord distrains the goods as the property of the tenant, he cannot afterwards 
claim them under the assignment. here an excessive distress is not wanton or 
wilful, the only damages recoverable are the fair value of the goods at the place 
and time distrained, with the cost of replacing them and other actual i p) 


njury, to 
which interest may be added. — Fernwood Masonic Hall Assn. v. Jones, Sup. Ct. 
Pa, W. N. C., October 4, 1883; Pittsb. L. J., October 17, 1883. 


—— Growing crops — Execution — Severance. — Where land is let upon shares, a 
sale upon a fi. fa. of the landlord’s share of the growing grain before actual sever- 
ance does not of itself work such a severance as passes the landlord’s title, as 


against a subsequent purchaser of the land at sheriff’s sale who obtains his deed 
before the rent falls due. — Lon 


ng Seavers, Sup. Ct. Pa., W. N. C., October 11, 
1883 ; Leg. Int., September 21, 1883. 


Lrssor-LEssEE. —Covenants in lease — Destruction by fire. —‘* Damages by the ele- 
ments,” which are ordinarily excepted from a lessee’s covenant to keep in repair, 
cover destruction by fire occurring without fault or negligence in the lessee. Wen 
Wormer »v. Crane, Sup. Ct. Mich., N. W. Rep., October 13, 1883. 


— Forfeiture clause of lease — Trover against landlord — Summary proceedings. — 
Forfeiture clauses in a lease are not favored by the courts, and their effect will be 
restricted as far as possible; but when the lease explicitly provides that the landlord 
may treat itas void upon breach of condition by the tenant, his election to do so 
dissolves the relation between him and his tenant. In trover against a landlord 
for seizing a crop which the tenant had previously sold in good faith to the plain- 
tiff, the landlord cannot justify himself by producing the record of certain sum- 
mary proceedings taken by himself to recover possession of the premises from the 
tenant, if there is nothing in them to show that the landlord had ever claimed a 
forfeiture of the lease, or that the premises recovered were the same as those 
leased, or that the lease was in force at the time the proceedings were taken, or 
that the tenant had failed in any of his obligations, or that the —— was in any 


way concerned in, or had any notice of, the proceedings. — Miller v. Havens, Sup. 
Ct. Mich., N. W. Rep., September 27, 1883, 


Lurrations. — See CorPoRATIONS; JURISDICTION (FEDERAL); WILLS. 


xpamvus.— Party to bring Assignment of judgment.—The code provides 
that suit shall be in name of the real party in interest. A person having occasion 
to require mandamus, must bring action therefore in his own name, and not in the 

name of the people. After notice to the judgment-debtor of a bona fide transfer 

of the judgment, the rizhts of the assignee will be protected from any and all acts 

parties. — Stoddard v. Benton, Sup. Ct. Col., Col. L. Rep., September 20, 

1883. 


Marrigp Woman. — Bond of — Judgment thereon. — A judgment against a married 
woman upon a bond and warrant given by her is valid only where it is given for 
the purchase-money of real estate, and even then is confined in its effect to the 
land purchased. — Van Dike v. Wells, Sup. Ct. Pa., Rep., September 12, 1883. 


—— See Municrpat Corporation; Mercer. See WILLs. 


AND — Possession. —The statute recognizes two kinds of 
possession of mining ground: First, where the miner, by virtue of work and im- 
provements, holds the land independent of location statute as against one having 
no better right; second, where, after discovery, he makes location under the 
statute, the law gives him possession of his entire claim as marked on the surface 
until he does, or omits to do, something which in law amounts to abandonment. 
Failure to comply with the location statutes in the proper time, opens the portions 
of the claim not in actual possession to exploration and location, as though no 
atte’ 


ax statutory location had been made.— Armstrong v. Lower, Sup. Ct. 
Col., Col. L. Rep., October 11, 1883. 
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MorTGaGE. — Given for purchase-money — Fraud on part of mortgagee — Dam- 
ages. — In an action by mortgagee against sony pa upon a note and mortgage 
given for the purchase-money of the premises, the mortgageor may, as a defence, 
set up a counter-claim for damages by reason of the fraud of the mortgagee, in con- 
cealing from him material facts as to the situation and extent of the premises. In 
such an action it is error in the court to instruct the jury, that while the mort- 
gageor was in undisturbed possession of the premises, he was not entitled to recover 
of the mortgagee on account of such fraudulent concealment, anything more than 
nominal damages. — Pierce v. Tiersch, Sup. Ct. Com. Ohio, Week. L. B., October 
1, 1888; Ohio L. J., October 6, 1883. 


—— Conveyance of part of land — Estoppel by admissions of mortgagee — Fore- 
closure. — The owner of land subject to a mortgage conveyed a part of the land 
to a party who, as part of the consideration, agreed to pay the mortgage debt, such 
payment being stipulated in the deed, and a bond of indemnity being executed by 
the grantee as further security. Another portion of the land was conveyed to a 
third party, who had knowledge of all the facts in the case. The mortgagee sub- 
sequently foreclosed the mortgage on the whole tract. Held, that the transaction 
had the effect to make the land sold to the per assuming to pay the mortgage 
the first fund to be resorted to, and the land retained the secondary or security 
fund, and that the mere declarations of the agent of the any ae that the land 
sold was sufficient for the payment of the whole mortgage debt, and that it was 
expected that the debt would be paid by the grantee, made when the grantor re- 
quested a release of the portion of the land retained by him, which was never con- 
sented to, will not constitute an estoppel as against the mortgagee, and render a 
foreclosure of the whole tract of land invalid. It is not the forbearance to collect 
a debt of the principal debtor, or a promise to forbear, but the contract of exten- 
sion, based on a consideration, which discharges a surety. — Michigan State Ins. 
Co. v. Soule, Sup. Ct. Mich., N. W. Rep., October 13, 1883. 


— Transfer of notes — Foreclosure — Redemption. — Where a mortgagee transfers 
to a third party some of the notes secured by the mortgage, and the transferee 
forecloses the mortgage to satisfy such notes, such foreclosure exhausts the remedy 
under the mo inst the land so sold, and the original mortgagee cannot, 
after redemption by the mortgageor or his grantee under the statute, through the 
mortgage subject the land to the payment of the notes held by him and still 
unpaid. In sucha case the mortgageor would be entitled to redeem after the 
second foreclosure ~ 4 paying the amount for which the land sold on the first 
foreclosure sale, with interest and costs of suit. — Harms v. Palmer, Sup. Ct. Iowa, 
N. W. Rep., October 6, 1883. 


—— Grantee as principal — Alteration of mortgage — Extending time.— A mort- 
gagee may, by his dealings with the purchaser and the mortgageor, recognize the 
purchaser as the principal, and the mortgageor as security only. But a material 
alteration of the mortgage contract will discharge the mortgageor. A purchaser 
having assumed the payment of an existing mortgage, and thereby become princi- 
pal debtor, and the mortgageor a security for the debt merely, an extension of the 
time of payment of the mortgage, by an agreement between the holder of it and 
the purchaser, without the assent of the mortgageor, discharges the latter. — 
George v. Andrews, Sup. Ct. Md., Rep., September 12, 1883. 


—— Assumption of mortgage by grantee. —B., grantee, takes a conveyance of real 
estate from A., grantor, incumbered by mo between parties, strangers to the 
conveyance, and for the payment of which, A., ntor, was not personally lia- 
ble to the mortgagee. B., in the conveyance to him, though he did not sign the 
deed, accepted the same containing a clause stating that he, the grantee, assumed 
payment of the mortgage as part of the consideration for the conveyance. The 
mortgage was assigned to C., who brought in action of assumpsit on the assumption 
clause in the deed. Held, that he was entitled to recover against B. on such 


assumption clause. — Dean v. Walker, Sup. Ct. Ill., Ch. Leg, N., October 13, 1883; 
Cent. E. J., October 26, 1883. 


— Notice of sale—Void sale— Conveyance by mrtoe buying in. — A notice of 

mortgage sale specifying as the place of sale ‘the front door of the court-house,” 
in a village named, when, in fact, there was no court-house, nor place known as the 
court-house, nor front door of the court-house, in such village, is void. Wheres 
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MortTGaGE — Continued. 


mortgagee bid in the property at a void sale under the power, and then conveyed 
the property to N., who conveyed portions of it to others, and afterwards the mort- 
gagee assigned the mo to N., held, that these conveyances furnished no rea- 
son for the mortgageor objecting to N. foreclosing under the power. Where, ata 
sale under the power, parcels not covered by the mortgage were sold with a parcel 
covered by it, as one tract and for one gross sum, held, this did not avoid the sale as 
to the parcel covered y Ae mortgage. — Bottineau v. Etna Life Ins. Co., Sup. 
Ct. Minn., N. W. Rep., September 27, 1883. 


MorraaGE (CHATTEL). — Pri rity — Evidence — Misrepresenting liability. — A chat- 
tel mortgage, executed in g faith and for value, and not for the pormess of 
defrauding any creditor, is valid, although its condition misrepresents the liability 
which, in fact, is secured by it. Priority between chattel “~~ contempora- 
neously filed may be shown by parol evidence.— Manor v. Sheehan, Sup. Ct. 
Minn., Rep., September 26, 1883. 


— Mortgaged property einen and purchaser — Possession — Instructions.— 
A mortgageor having delivered possession of the property tothe meters may not 
thereafter obtain possession of such property without the consent of the mortgagee, 
and sell and deliver it to athird party. In such case the mo e@ can recover 
the property from the purchaser by action in replevin a y when the latter 
had notice of the mortgagee’s mortgage and possession. In such case it is proper 
to instruct the jury that if the defendants, or either of them, had such knowl 
or notice, and purchased the property with intent to defraud the mortgagee of his 
claim thereon, such purchase was fraudulent and void as —— the mortgagee.— 
Havens v. Smith, Sup. Ct. Col., Col. L. Rep., September 20, 1883. 


MunicipaL Bonps. —Validity of — Implied repeal — Conflict of law — Interest on 
coupons. — A section of an amendatory act covered the entire subject embraced 
two sections of the original act, but prescribed different modes of procedure 
contained different provisions showing that it was intended as & substitute for those 
sections. Held, that it operated asa repeal of the two sections. Ifa municipal 
body has power to issue negotiable securities dependent only upon the adoption of 
certain preliminary proceedings, such as a popular election, the holder in good faith 
has a right to assume that such proceedings have taken place, if the fact is certified 
on the security by the proper authorities. In respect to the general principles of 
Ly > pe the United States Supreme Court is not bound to follow the decisions 
of a State court. A decree of a State court declaring bonds issued by a town in the 
State void is not binding upon non-residents of the State, not parties to the suit, 
Coupons issued by an Illinois town, but payable in New York, held, to bear inter- 
est after maturity at the New York rate. —Town of Pana v. Bowler, Sup. Ct. 
U.S., Alb. L. J., October 6, 1883. 


MusicipaL Corporation. — Property ired ultra vires — Compensation or resti- 
tution. — A municipal corporation which has obtained property by means of a con- 
tract which it had no authority to make, will not be allowed to retain it without 
making compensation. —Wrought Iron Bridge Co. v. Town of Utica, U. S. Cir. Ct. 
N. D. I, Cent. L. J., September 14, 1883. 


— Street improvement — Jurisdiction — — Married woman. — The prin- 
in; 


ciples of estoppel apply as well where p gs of a corporation are questioned 
on the ground of the unconstitutionality of the statute under which they are had, 
as where they are attacked upon other grounds, unless such proceedings, er what is 
sought to be accomplished by them, are per se illegal or malum prohibitum. Want 
of power in the corporation may be waived, or an estoppel’ may arise from failure 
to assert it at the proper time. A petitioner for the privil of the statute of 
March 30, 1875, will be estopped to deny the power under it of the city to grant his 
petition; but the mere fact of petitioning will not estop him from objecting that 
the subsequent proceedings of the city have been conducted in violation of the 
requirements of the statute. Active participation in causing the improvement to 
be made will estop the party engaged therein from denying the validity of the 
assessment, but to create an estoppel from silence merely, it must be shown that 
the owner had knowledge: That the improvement was + made; that it was 
intended to assess the cost thereof, or some part of it, upon his property; that 
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MonicrpaL CorPorATIon — Continued, 


the infirmity or defect in the proceedings existed which he is to be estopped from 
asserting; and, it must appear that some special benefit accrued to his property 
from such improvement, which it is inequitable, under the circumstances, he should 
enjoy without compensation. Married women, with respect to their separate prop- 
erty, and such an improvement, are subject to the same liability to be estopped by 
their conduct as if sole. — Tone’s Exrs. v. City of Columbus, Sup. Ct. Ohio, Ohio 
L. J., October 27, 1883; Week. L. B., October 29, 1883. 


Morvat Benerir Associations. — Construction of the word “ family.” — Comp. 
Laws, chap. 94 Mich., provides for the organization of mutual benefit associations, 
to secure ‘to the families or heirs of any member, upon his death, a certain sum 
of money.” Held, that the term “fami a will cover a case where the insured 
and the beneficiary were an old man and a young woman, who were not related, 
but had lived for many years in the same household, and had treated each other 
as father and daughter. — Carmichael v. N. W. Mut. Ben. Ass., Sup. Ct. Mich., 
N. W. Rep., September 27, 1883. 


Nationa. Banks.— Warehouse receipts — Bank loaning money on, entitled to hold 
merchandise as security. —A factor holding a warehouse receipt for the delivery 
of merchandise consigned to him by the owner to sell on commission, in order to 
obtain a loan from a national bank, gave his negotiable promissory note, and as 
collateral security therefor (and not to secure any antecedent debt or demand), 
duly transferred and delivered to the bank the warehouse receipt, and made an 

reement with the bank for the disposition of the merchandise. Held, that under 
the act of March 12, 1844 (1S. & C. 420), if the bank in good faith loaned the 
money, and took the warehouse me and made said agreement, upon the faith 
that the factor was the true owner of the merchandise, such transfer and agree- 
ment were valid, and the bank was entitled to hold the merchandise as security for 
the payment of the note. — Cleveland v. Shoeman, Sup. Ct. Com. Ohio, Ohio L. 
J. October 18, 1883; Week. L. B., October 15, 1883. ‘ 


— Rights of United States as creditor of insolvent national bank. —The provision 
of U. S. S., sect. 8466, that “whenever any person indebted to the United 
States is insolvent the debts due to the United States shall be first satisfied,” does 
not apply to an insolvent national bank. The United States cannot claim a pay- 
ment or their demand against a national bank out of surplus moneys remaining 
in the treasury of the proceeds of bonds copemees as security for the circulating 
notes of the bank. —Cook Co. Nat. Bank v. United States, Sup. Ct. U. 8., Alb. L. 
J., September 29, 1883. 


—— Action in State court — Attachment.— An action for a breach of contract 
may be maintained in the courts of this State against a national bank established 
in another State. There is nothing in the acts of Congress relating to these banks 
that prevents an attachment from issuing in such action before judgment. — 
Holmes v. National Bank, Sup. Ct. 8. C., Rep., October 24, 1883. . 


Nec Licence. — Contributory — Question for jury. —M., while using a machine in 
his capacity of workman for a manufacturing company, acquired a knowledge of 
its defects and consequent unsafe condition.- He complained of its condition to 
the foreman, under whose orders he was working, and whose duty it was to see 
that the machinery was kept in order and repair. The foreman promised 
him to remedy said defects, and directed him to go to work on the machine, The 
workman thereupon remained in the service of the company, and continued to use 
the machine and, in so doing, wag injured through its said defects before any steps 
were taken to remedy the same. Held, that the workman’s knowledge of the de- 
fects in the machine was not, under the circumstances and as a matter of law, con- 
clusive of contributory negligence on his part; but it was a fact in the case to be 
taken into consideration by the jury, with all the other facts and circumstances, in 
determining the question, whether the workman’s own negligence contributed to 
the accident by which he was injured.— Union Mfg. Co. »v. ) ee eg Sup. Ct. 
Com. Ohio, Am. L. Reg., September, 1883 (with valuable note of authorities). 


—— See Common RAILROADS. 


Nuisance. — Private citizen digging trench on highway — Employer and contrac- 
tor.—It is not a nuisance per se for a private citizen acting under municipal 
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Nuisance — Continued. 


license to dig a trench in a public highway for the purpose of laying a water-pipe, 
and it is not such an act as renders parties eng: in it guilty of a public wrong. 
The entire execution of laying the ae being committed as an independent em- 
ployment to a contractor, the employer is not responsible for the mode of such 
execution. — Smith v. Simmons, Sup. Ct. Pa., Leg. Adv., October 2, 1888. 


—— Corporations — Remedies — Charter.— An annoyance or discomfort which so 
disturbs the possessor of property in his enjoyment thereof that its ordinary use or 
occupation cannot be exercised in physical comfort, is a nuisance, for which dam- 
ages will be given at law, and an injunction granted in equity, if it is continuous. 
A corporation is as completely liable to remedies against nuisances as any indi- 
vidual person. A railroad corporation must exercise its at of power with a due 
regard for the rights of others; its charter will not an y the creation of a nuis- 
ance. — Baltimore & O. R. R. Co. v. Fifth Baptist Church, Sup. Ct. U. S., Am. L. 
Rec., September, 1883; Wash. L. Rep., September 29, 1883. 


—— Indictment — Evidence. — The indictment charged C. with maintaining a nuis- 
ance from March 1, 1881, up to the day of the taking the inquisition, e State 
proved that C. was the ay “ay of the bone factory. A witness living in the 
neighborhood was asked by the State’s attorney ‘to state all he had seen and no- 
ticed of the defendant’s factory, or smells issuing from it at any time or times 
during a period of twelve months prior to the 16th of June, 1881.” Held, that the 

uestion was competent although it embraced time prior to the first date laid in 
the indictment. — Clayton v. The State, Ct. App. Md., Rep., September 26, 1883. 


PaRTNERSHIP. — Persons jointly buying land for sharing profit, partners for that 
purpose — Effect of such relation as to parties dealing with them — Fraud. —It 
two or more persons 4: to jointly buy a tract of land, for the purpose of jointly 
selling it and sharing the profit, they are partners for that transaction, and, as be- 
tween themselves, hold the rights and owe the duties of that relation. Ifthe 
vendor, having knowledge of such agreement between the persons negotiating ‘or 
the purchase of his land, aid one of them in fraudulently inducing his associates to 
buy, and they, on discovering the fraud, promptly elect to rescind and tender a re- 
conveyance (the vendor having retained possession of the land), a decree for rescis- 
sion should be granted. — Yoeman xz. Lasley, Sup, Ct. Com. Ohio, Week. L. B., 
October 8, 1883; Ohio L. J., October 6, 1883. 


— Contract — Release — Consideration. — When a creditor is fully informed of an 
arrangement between partners by which the outgoing member of the firm is to be 
indemnified against the debts of the firm, and he agrees to consider the remaining 
partners as his exclusive debtors, he may lose all right of claim against the retiring 

rtner, if, in consequence of such arrangement, any advantage has been gained b 
im, or any prejudice suffered by the retiring partner. Unless, however, such ad 
vantage has been gained, or such prejudice suffered, his agreement is a merenudum 


pactum, which cannot be <nforced. — Walstrom v. Hopkins, Sup. Ct. Pa., W. N. 
C., October 25, 1883. 


— Dissolution of —Liquidating partner— Bond given by, to secure his part- 
ner — Mismanagement — Appointment of a receiver — Sureties — Extent of lia- 
bility of. —A liquidating partner, to secure his partner for any sum due the 
latter upon settlement of their purtnership accounts, gave a bond with 
sureties. Upon the ground of mismanagement of the partnership property 
a receiver was afterwards appointed. The partner obligee, having obtained 
a decree in his favor in a suit in equity for an account, brought an action 
against the sureties upon the bond for the amount ascertained to be due him in said 
suit upon the settlement of the partnership accounts. Held, that the ex- 
tent of the liability of the sureties was only for the amount of assets, if any, re- 
ceived and converted by the liquidating partner between the date of the execution 
of the bond and the time of the appointment of the receiver. — Delo v. Banks. Sup. 
Ct. Pa, W. N. C., October 25, 1 


Patents. — Telephone — Beli claim to patent. —Bell, in inventing the telephone, 
discovered a new art, that of transmitting speech by electricity, and is entitled to 
hold the broadest claim which can be permitted in any case, and his patent, while 
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Parents — Continued. 


not covering the abstract principle, includes the process or method. — American 
— Telephone Co. v. Dolbear, U. 8, Cir. Ct. D. Mass., Am. L. Rec., September, 
1883. 


Practrice,— Contract — Set-off — Liquidated damages. —In an action founded on 
contract, the defendant may by answer set up as a set-off any cause of action he 
may have against the plaintiff, arising upon contract, whether the same be a liqui- 
dated demand, or for unliquidated damages. — Needham v. Pratt, Sup, Ct. Com. 
Ohio, Ohic L. J., October 13, 1883; Week. L. B., October 8, 1883. 


—— Writ of certiorari — Presumption in favor of rightful action — Evidence as to, — 
Upon certiorari to review the proceedings of commissioners, or other boards or offi- 
cers, the presumptions are all in favor of their rightful action, and their proceedings 
will be upheld unless it be made clearly to appear that they have proceeded in a 
manner not authorized by lew. <A report of commissioners, as emery under 
chapter 291, Laws 1880 Wis., which complies in substance, though not in form, 
with the statute, and which works no substantial wrong or injustice, should not be 
set aside on certiorari. Upon certiorari to review the proceedings of such commis- 
sioners the case must be decided upon the papers in the case and the return of 
the commissioners, and «ffidavits or other proofs not found in the return cannot be 
considered. — The State, ex rel. Town of Esiienes, v. Co. Clerk, Sup. Ct. Wis., 
N. W. Rep., October 13, 1883, 


— Remarks of counsel to jury — Bill of exceptions. — On the trial of a cause against 
one B., the president of a printing company, on an alleged agreement of said B. to 
pay for certain paper furnished the printing company, the attorney for B. perone 
in offering to prove that one S., the secretary of the printing company, had em- 
bezzled the funds and appropriated the property of the said company, which evi- 
dence was excluded. In the argument tothe jury B.’s attorney said: “ The history 
of Smith you know; they told you that directly after these goods were shipped 
Smith went away, and that he went away with property that was not his own.” 
Held, error. Under the general assignment, in the motion for a new trial of “ er- 
rors of law occurring at the trial,” only such errors as appear in the bill of exce 
tions can be considered. —Cleveland Paper Co, v. oon, Sup. Ct. Neb., N. W. 
Rep., September 27, 1883. . 


— Court — Trial before one not a judge. — Parties to a litigation cannot by agree- 
ment confer jurisdiction to try acause upon one not a judicial officer authorized by 
law to hold the court, and when this appears in the record to have been the case, 
the cause must be sent back for trial. — Haverly Invincible Mining Co. v. Howcutt, 
Col. L. Rep., September 27, 1883. 


—— New trial. — Will not be granted a party who fails to attend the trial. If 

arties or their counsel neglect to attend the courts and look after their cases, the 

atid Court is powerless to relieve them of the consequences of their negli- 
gence. — Clifford v. Mason, Sup. Ct. Col., Col. L. Rep., September 13, 1883. 


—— See JurispicTIon (FEDERAL). 


PruncrpaL-Surety. — Indemnity of surety — Co-sureties, — A. and B. were accom- 
modation indorsers of a note made by C. At the time of the indorsement C.’s 
wife united with her husband in assigning to B. for his own benefit, as indemnity 
against loss as indorser, a judgment which she held against C. C. having made 
an assignment for the benefit of creditors, A. and B. took up the note, and B. 
thereupon demanded and received from the assigned estate a dividend on the 
judgment assigned to him. Suit being brought by A. against B. to recover one- 
half the dividend thus received; held, that in the absence of anything to show 
that the judgment assigned was intended as a mere gratuity, the presumption was 
that C. was accountable to his wife for so much of her security as was applied to 
his use. The indemnity being therefore ead furnished by the principal 
enured to the use of both sureties alike. —Sheaffer v. Clendenin, Sup. Ct. Pa., W. 
N. C., October 4, 1883. 


—— Surety — Release by extension — Usurious consideration — Estoppel.— An ex- 
tension granted the principal will release his surety, although the consideration of 
such extension be an usurious note, and it has been fully paid by the maker. 
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PrincrpaL-Surety — Continued. 
Admissions by the surety of his ecm made without the knowledge of the ex- 
tension, will not amount to an estoppel. The surety is released by such extension, 
notwithstanding he took a collateral from his principal by way of a mortgage, if the 
mortgage is invalid because of the failure of the wife to unite therein, but the 
creditor is subrogated to his rights as mortgagee. — Fay v. Tower, Sup. Ct. Wis., 
Cent. L. J., October 26, 1883. 


— Attachment — Demand — Recitals in undertaking. — The sureties in an attach- 
ment undertaking, given to release property from seizure, am to pay the value 
of the property, in certain contingencies, on demand. Held, that demand was a 
necessary Sliien to bringing suit against the sureties on the undertaking. Re- 


citals in an undertaking given to release property from attachment suit are con- 
clusive between the parties. — Pierce v. Whiting, Sup. Ct. Cal., Rep., October 24, 
1 


Punic Lanps. — Fencing — Injunction. — A bill in equity for an injunction will lie 
to abate fences already unlawfully built on unoccupied sections of the public do- 
main, and to restrain the unlawful as fences on like unoccupied sections 
of the public domain. — U. 8S. v. Swan, Dist. Ct. Wyoming Terr., Ch. Leg. N., 
October 6, 1883. 


RaiLRoaps. — Damage 6 e— Question for jury.— Where cotton, when de- 

stroyed, was stored in ete yard in close proximity to the railway track, and 
the evidence tends to show the use by the railway company of the most improved 
spark arresters; held, the jury should determine from the evidence whether the 
locomotives used by the railway were such as the law requires them to use to pre- 
vent injury to others, and whether the railway employees used the requisite degree 
of care, as well as whether the storing of the cotton where it was stored was, or 
was not, the exercise of proper care.— Texas & Pac. Ry. v. Levi, Sup. Ct. Texas, 
Ins. L. J., October, 1883; Rep., October 31, 1883. 


— Negligence — Damages — Evidence. —In an action for damages for injuries 
alleged to have been caused by the negligence of a railroad company in allowing 
its track to be and to remain out of repair and defective, the defects in that respect, 
which it is claimed caused the injury, consisting in a broken rail and imperfect 
switch at or near the place of the accident, it is error to admit evidence of other 
defects at other places on the road. — Morse, Admx., v. Minn. & St. Louis Ry. Co., 
Sup. Ct. Minn., Den. L. J., October 16, 1883. 


—— Location under act of Congress in mountain gorges — Cross-bill. —The location 
of railroads in mountain gorges, on the public domain, is subject to the second 
section of the act of Con approved March 3, 1875, relating to the use of 
canons, passes, and defiles by railroad companies, which provides that no company 
which locates its line through such place, shall prevent any other company from 
the use and occupancy of the same canon, pass or defile, for the purpose of its 
road, in common with the road first located, or the crossing of other railroads at 

ie. The company having prior right of way may enjoin intrusion thereon 

y another company until facts are shown making it necessary for the second com- 

pany to come on the right of way; and such necessity may be shown, and right to 

enter upon and use such right of way may be enforced on cross-bill.— Den. & R. 

G. = iy v. Den. S. P. & Pac, R. R. Co., U. S. Cir. Ct. D. Col., Ch. Leg. N., 
October 20, 1883. 


— Light and air — Right of company to obstruct. — Plaintiff was owner in fee of 
a house with three windows overlooking the station yard of defendants, a railway 
company. Plaintiff or his predecessors had enjoyed light and air through the win- 
dows without interruption for sixteen years, when defendants requested him to pay 
a nominal rent for the enjoyment of the light and air. Plaintiff having refi to 

ay the rent, the company put up a screen on their land and blocked up the lights. 
Tn an action to restrain defendants from interfering with the light and air of plain- 
tiff; held, on appeal, that the injunction granted below must be dissolved, the 
laintiff not having yet acquired a right to light and air, and a railway company 
ing prima facie entitled to use their own land as they thought fit, provided it 
was for no purpose inconsistent with their act of Parliament.— Bonner v, Great 

West. R. R. Co., Ct. App., Rep., September 26, 1883, 
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RarLroaps — Continued, 

—— Duty of — Warning inexperienced brakeman — Liability of. — The omission of a 
railroad company to warn an inexperienced brakeman of the specific danger of 
coupling cars that are furnished with double dead-woods does not make the com- 
pany liable for an injury received by him in so doing, if the risk is such as to be 
manifest to any person, and if, on being employed, he was warned in general terms 
of the danger of coupling cars of different construction, and was told not to take any 
ee ny v. Mich. Cent. R. R. Co., Sup, Ct. Mich., N. W. Rep., Octo- 

r 13, 


—— Negligence — Duty of a approaching railroad track — Liability of com- 
pany. — No principle of the law is more wisely or better settled than that it is the 
duty of a person approaching a railway track to stop, look up and down the track 
and listen for approaching trains. The presumption is, in the absence of direct 
evidence, thata man has performed his duty; but with direct credible testimony to 
the contrary, it is grave error on the part of the court to leave the question of con- 
tributory negligence to the jury. It is not negligence per se on the part of a rail- 
road company to propel its trains along its tracks at a high rate of speed in the open 
country; it is simply engaged in the lawful exercise of its franchise. — Reading & 
Columbia R. R. Co. v. Ritchie, Sup. Ct. Pa., Pittsb. L. J., October 3, 1883, 


— passenger — Extra fare. — A passenger failed to procure his ticket 

owing to the absence of the station agent. On the train he tendered the ticket fare 
to the conductor, who demanded ten cents extra fare. Some delay ensued in get- 
ting the money, the passenger having to borrow it, and the conductor stopped the 
train and ejected him. Held, that the railroad company were liable in dam 
and, what was a reasonable time within which to procure the money ieometall as 
fare, is a question for the jury. — Curl v. Chicago, R. L. & P. R. R. Co., Sup. Ct. 
Towa, Rep., October 3, 1883. : 


—— Receiver — Liability for torts. — A railroad company is not liable for injuries 
upon persons or property while its railway is being managed and operated by a , 
receiver. There is no privity of interest between arailroad company and a receiver 
who is managing and operating its line of railway, and it is not error to refuse to 
allow a receiver to be made a party-defendant with the railway company. A 
receiver of a railway is liable in his official capacity for injuries inflicted by himself 
or his employees engaged in operating the road. A receiver duly appointed can 
only be sued by permission of the court which appointed him. — Rogers v. Mobile, 
ete., R. R. Co., Sup. Ct. Tenn., Cent. L. J., October 12, 1888; Rep., October 24, 1883. 


—— Agreement to fence — Failure to — Measure of damages. — Land taken by a rail- 
road company on agreement to keep up the fences, on failure to perform this con- 
tract the measure of damages is the cost of fencing. — Erie and Pittsb. R. R. Co. v. 
Johnson, Sup. Ct. Pa., Leg. Int., October 26, 1883. 


—— Negligence — Ordinary and extraordinary risk — Master and servant.— A., an 
ae of a railroad company, while engaged in coupling flat cars, from the 
end of which certain bridge irons projected, was caught by the head between the 
ends of said bridge irons and crushed to death. It was customary upon said rail- 
road to load cars in the said manner; and A. had knowledge both of this fact and 
also that they were so loaded in this particular instance. The regulations of the 
company required its employees to stoop in coupling below the body of the cars. 
A. knew of this regulation, but had failed to comply withit. In an action by A.’s 
widow and minor children against the railroad company to recover damages for his 
death : held, that there was no evidence that the risk run by decedent was extraordi- 
nary in its nature, and that therefore it was error to submit that question to the 
jury, and that the risk was ordinarily incident to the decedent’s employment, and 

e had failed to take ordinary care, and that defendant was entitled to judgment.— 
Northern Cent. Ry. Co. v. Husson, Sup. Ct. Pa., W. N. C., September 13, 1883. 


—— Negligence — Suspension of rules — Question jury. —In an action for negli- 
nee it appeared that plaintiff, a drover, was riding on the locomotive, from ba 

e was thrown in consequence of a misplaced switch. On various occasions the 
engineers had permitted the drovers to ride on the engine, it being necessary to look 
after the cattle, and there being no employee of defendant to give attention to the 
cattle. The rules of the defendant forbade its employees to permit any person to 
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ride upon the engine. Held, that it was a question for the jury to determine 
whether the defendant had by its conduct held out its employees to the plaintiff as 
authorized to consent to his being carried on the train with his cattle. — Water- 
bury v. N.Y. Cent. & Hudson Riv. R. R. Co., U. 8. Cir. Ct. N. D. N. Y., Rep., 
October 24, 1883. 


— Highways — Duty of railway companies to repair at crossings. — It is made by 
statute the duty of a railway company, in constructing its track across a public 
highway, to restore the highway thus intersected to its , Hendin state. This duty is 
not changed by the fact that the highway in question may have been laid out after 
the construction of the railroad track. The statute applies as well to highways laid 
out after the construction of a railroad, as to those in existence at the time of build- 
ing the railroad. —L. N. A. & C. R. R. Co. v. Smith, Sup. Ct. Ind., Leg. Adv., 
October 80, 1883. 


—— Fences — Obligation to keep at anneing of private way — Evidence. — Where a 
private road extends across the track and right of way of a railroad company, and 
connects with a public highway, the company is required to maintain across such 
private road suitable fences, or provide other protection against injuries which may 
result from animals passing from such highway through the private road on or 
along the railroad track. Books kept by a railroad company solely for its own use 
in the management of its business, are not admissible as om heey when offered by 
the ty in an action against it by a stranger to such er seeking to 
recover damages sustained by the company’s negligence. —R. R. Co. v. Cunning- 
ton, Sup. Ct. Ohio, Week. L. B., October 29, 1883. 


— See DamaaeEs. 
RECEIVER. — See INSURANCE CoMPANY; RaILRoaps. 


Removat or Causzs. — Prior orders — Pending motions. — When acause is removed 
from a State court all prior orders stand as adjudications in the case; the Federal 
court does not sit as an appellate court upon such orders, but motions pending in 
the State court and unheard at the time of removal must be epee: by the 
Federal court. v. Lalance & Grosjean Mfg. Co., U. 8. Cir. Ct. 8S. D. 
N. Y., Den. L. J., October 2, 1883. 


Rrpartan Owner. — Drawing water from stream for factory purposes — Injunc- 
tion. — A riparian owner granted a license to a stranger, F., to take water from a 
natural stream for his factory. The water taken by F. was returned to the stream 
undiminished and undeteriorated. The points of withdrawal and return of the 
water were on the licensor’s land. Held, that a riparian owner lower down the 
stream, who showed no inconvenience caused to himself thereby, was not entitled ° 
to an injunction to restrain such user of the water.— Kensit v. Great East. Ry., 
= High Ct. Chan., Cent. L. J., September 14, 1883; Alb. L. J., November 3, 
1883. 


—— Grant of riparian rights— Easement in the use of water. — Defendants were 
owners of a mill at a distance from a river, the water of which they conducted to 
their mill through a pipe laid by them in the land of a riparian owner. The right 
to lay the pipe was — to them by that owner by a deed, which purpo to 
grant to them the right to lay water pipes in and through the land to the river. In 
an action by a riparian owner against the defendant for taking water out of the 
river and returning it diminished in wey and deteriorated in quality: held, 
on appeal, that the plaintiff was entitled to succeed, as the defendants were not 
riparian owners, but had a mere easement to lay the pipe, and that the riparian 
owner, through whom they claimed, could not grant his riparian rights, except as 
against himself. — Ormerod v. Todmorden Mill Co., Eng. Ct. App., Cent. L. J., 
September 28, 1883; Alb. L. J., November 3, 1883. 


— Water — Right of lessee under Crown grant of 1676 — Dongan charter of 
1686. — Plaintiff, as lessee of property for dock pu , the title to which is de- 
rived from the British Crown through a grant in 1676 by the Royal Governor of 
the Province of New York of a tract bounded by “ye water side,” seeks to restrain 
the defendants from filling into the water and building a new water front before 
this landing place, so as to cut it off from the water. Held, that the royal grants 
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through which plaintiff’s lessors derive title, stopped at high water mark, and left 
the right to the soil under the water beyond in the Crown, subject to the right of 
the public to the river as a a ae over it. The right of the Crown passed to the 
defendants thrcugh the Dongan charter of 1686, granting all the lands about the 
island to low water mark; but defendants, as grantees of the Crown, could not 
grant land bounded on a way, and afterwards, without compensation, remove the 
way. The plaintiff is therefore entitled to relief. — Van Dolsen v. Mayor, etc., U. 
S. Cir. Ct. 5. D. N. Y., Daily Reg., September 12, 1883; Rep., September 26, 
1883. 


—— See Water Ricuts. 


Sate. — Waiver of conditions of — Delivery.— Where the court charged the jury 
that in order to prove title to a reaper it was necessary for the party to prove 
an agreement to waive the giving of a note for the purchase-money in accordance 
with the conditions of sale and also a delivery of the reaper: Aeld, to be error. If 
the purchaser of an article at —— sale is permitted to take possession of it, vol- 
untarily and without a compliance of the conditions of sale, such delivery alone 
would pass a good title. — Burt v. Kennedy, Sup. Ct. Pa., Lan. B., October 6, 1883, 


—— Warranty — Municipal bonds declared invalid — Diligence of purchaser of cou, 
pons. —In sales of personal property, whether there has been a warranty or not 
depends upon the intention and ee | of the parties as collected from their 
acts and expressions at the time of sale, and, when the contract is not wholly in 


writing, is one of the facts for the jury, under the direction of the court. Where 
the holders of interest coupons of ee bonds could have, by reasonable dili- 
gence, collected the interest, a party who has transferred such coupons to him can- 
not be held liable after the bonds have been declared invalid in 


a oo, in 
quo warranto by the State. — Figge v. Hill, Sup. Ct. Iowa, Den. L. J., October 23, 
1883. 


—— Of estimated number of cattle — Deli of less number.—A sale was for 
10,000 head of cattle”’ by marks and brands mentioned, and the seller delivered 
a little over half the number in fulfilment of the contract. Held, that the seller 
was not liable if the number delivered was less than that estimated, my he 
acted in good faith in making the estimate. — Day v. Cross, Sup. Ct. Texas, Rep., 
September 26, 1883. 

Set-Orr. —See Practice. 


Surrirr’s SaLe. —Judgment-creditor — Rights of — Declarations of purchaser. — 
On a sheriff’s urchaser, and has no equity as 
such. He stands on the footing of his debtor, and is not entitled to the protection 
of a purchaser of the legal title against an equitable owner or his creditors, or to 
take any advantage which his debtor had not. The declaration of a purchaser, 


made at the time of the purchase, that he was buying with another’s money, is ad- 
missible as part of the res geste, u 


nm a@ question of title. — Layton v. Brightfield, 
Sup. Ct. Pa., Pittsb. L. J., 5, 


SLaNnDER. — Defence of truth — Evidence sufficient.—In an action of slander for 
words which imputed to the plaintiff the crime of stealing a horse, the defendant, 
as a defence, pleaded the truth of the defamatory words. Held, that to maintain 
this defence, it was not necessary that it be proved beyond a reasonable doubt. — 
Bell v. McGinness, Sup. Ct. Com. Ohio, Week. L. B., October 29, 1883. 


Sunpay Laws.— Horse cars— Injury to conductor — Contributory cause — Right 
of recovery. — A conductor of a horse car, who is performing the ordinary duties 
of his employment on Sunday, is both laboring and travelling in violation of the 
Lord’s Day Act; and if, while standing on the outside step-rail of the car and lean- 
ing into the car for the purpose of collecting fares, he is injured by being struck by 
the car of another corporation passing on a parallel track, his illegal acts neces- 


sarily contribute to cause his injury and preclude him from maintaining an action. 
ey — Day v. Highland Street Ry. Co., Sup. Jud. Ct. Mass., Rep., September 
1 


Taxation, —One who voluntarily pays a void tax with knowl of the facts ren- 


dering it void, cannot recover the amount. — Babcock v. City of Fond du Lac, Sup. 
Ct. Wis, N. W. Rep., October 13, 1883. 
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TaxaTIon — Continued. 

— Special assessments — How ppaet enforced against property of county. — Real 
estate of a county cannot be sold for a special assessment Tevted by acity for a 
public improvement, and the title passed to private parties or to the city. In such 
case the amount should be paid out of the county treasury, and should this not be 
done, mandamus would lie to compel it; but before this step can be taken, a judg- 
ment at law must be obtained for the amount.— County of McLean v. City of 
Bloomington, Sup. Ct. Ill., Ch. Leg. N., September 1, 1883. 


— Payment of taxes by mistake — Action by county. — Where a person pays taxes 
on land under the impression that he is the legal owner thereof, and the true owner 
adopts such payments and claims the benefit thereof, in an action by the county in 
which the land lies to recover such taxes, the party making such payment is en- 
titled to be reimbursed therefor by the owner. — Goodnow v. Stryker, Sup. Ct. 
Iowa, Wis. Leg. N., September 20, 1883. 


—— The act of 1872 provided that the Ridge Avenue Passenger Railway Company 
“shall annually pay into the treasury of the City of Philadelphia, forthe use ofthe 
said city, a tax of six percentum upon so much of any dividend declared which 
may exceed six per centum upon their said capital stock.” Held, that this meant six 

r cent upon so much of the capital stock as was paid in, and that if the dividends 
‘or the whole year amounted to over six per cent the company was liable to the tax. 
The company cannot escape taxation by declaring dividends of less than six per 
cent if all the dividends in one year amount to over six per cent.—City of Phila- 
a v. Ridge Ave. Passenger Ry. Co., Sup. Ct. Pa., Pittsb. L. J., October 31, 
1883. 


— Corporations — Loans and bonded indebtedness — Tax on same presumed to have 
been paid unless contrary be shown. — It was the duty of local assessors, in making 
the general assessment of 1879, to value and assess corporate bonds, wherever 
hook, in the hands of resident owners. And as the assessors, acting as 
officers of the Commonwealth, did make an assessment, purporting to embrace 
these objects, made due and proper return thereof, which was accepted and acted 
upon by the revenue officers of the State, it must be assumed that the officers of 
the law; acting under the obligation of an oath, performed their full duty in the 
premises, that their return was full and true, and embraced not only all classes of 
ubjects, but all objects taxable + ages including the loans of the Lehigh Valley 
Railroad Company, so far as held by resident owners, and that, therefore, the tax 
upon them has been paid. Held, further, that the four-mills tax can in no sense be 
considered as a tax upon the corporation, its property, or its franchises; it is upon 
the corporation’s indebtedness in the hands of its creditors, a tax upon the property 
of individual citizens of the State. The corporation is to be charged as a collector 
only, andthe taxes which it was charged to collect having been paid through other 
ncies of the government, the corporation stands discha therefrom, — The 
mmonwealth v. Lehigh Valley Railroad Co., Sup. Ct. Pa., Pittsb. L. J., No- 
vember 1, 1883. 


[ELEGRAPH CoMPANIES.— Conditions of printed blanks — When binding. — Tele- 

ph blanks upon which messages were written contained this notice: ‘* No claim 

Te damages shall be valid unless presented in writing within twenty days from 

sending the message.” Plaintiffs had used these blanks for many years. In an 

action for delay in delivering a message, held, that the condition was valid and 

binding on plaintiffs. — Heiman v. West. Union Tel. Co., Sup. Ct. Wis., Alb. L. J., 
September 22, 1883; Rep., September 12, 1883. 


— Provisions of company in sending message. — Telegraph company no right to 
insist on the sender ofa m consenting to have it stam “accepted subject 
to delay.”? — Marvin v. West. Union Tel. Co., Dist. Ct. Ist Jud. Ct. N. Y., Ch. 
Leg. N., September 1, 1883. 


TENANTS IN ComMon. — Waste— Mine. — The excavation and removal of cinnabar 
from a quicksilver mine, or the cutting of timber trees, used in working the mine, 
by one tenant, does not constitute waste for which his co-tenants may recover 
treble oe under sect. 732 of the Code of Civil Procedure. — McCord v.° Oak- 
land Quicksilver Mining Co., Sup. Ct. Cal., Den. L. J., October 23, 1888, 


Trover.—See Lessor-LEssEE. 
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Trust-DEED. — Promissory note negotiated — Deed released Second note —Pri- 

ority — Liability of trustee.— By a trust-deed, duly recorded, land was conveyed 
to trustees in fee, and they were authorized to release it to the grantor upon pay- 
ment of the negotiable promissory note thereby secured. Before that note was 
paid or payable, and after it had been negotiated to an indorsee in good faith for 
value, a deed of release, reciting that it had been paid, was made to the grantor 
by the trustees and by the payee of the note, and recorded; and the grantor exe- 
cuted and recorded a like trust-deed to secure the payment of a new note for 
money lent to him by another person, who had no actual notice that the first note 
had been negotiated and was unpaid, and who required and was furnished with a 
conveyancer’s abstract of title, showing that the three deeds were recorded and 
the land free from incumbrance, before he would make the loan. Held, that the 
legal title was in the trustee, under the second trust-deed, and that the note there- 
by secured was entitled to priority of payment out of the land. Upon a bill in 
equity by the holder of a debt secured by deed of trust, to set aside a release negli- 
gently executed by the trustee to the grantor, the plaintiff cannot have a decree 


for the payment of his debt by the trustee personally. — Williams v. Jackson, ete., 
Sup. Ct. U. S., Va. L. J., September, 1883. 


WarenovusEeMan. — Liability of. — A warehouseman is only bound for the exercise 
of ordinary diligence, or that care which pendent persons usually take of their own 
roperty ; using due diligence, he is not responsible for goods stolen or embezzled 

y his storekeeper or servant, or for losses caused by fire or by accident. This 
liability is not affected by the question whether or not the storage in the ware- 


house is for pay or is gratuitous. — Texas and Pac. Ry. v. Moore, Texas Ct. App., 
Texas L. Rev., October 9, 1883. 


—— Warehouse receipts—Assignment of.— Though warehouse receipts are not 
technically negotiable instruments, and the assignment of them does not give the 
assignee a better title than his assignor had before assignment, yet the assignment 
of such instruments amounts to a symbolic delivery of the property therein men- 
tioned, and vests the assignee with the same title to the property as an actual de- 
livery would have done had the re in fact delivered the property to the 
assignee. Upon such assignment, and notice to the warehouseman thereof, and 
his assent to hold the property for the assignee, the title to the pro 
the latter with right to possession, against all the world, except aid liens which 
attached prior to such assignment. The transfer of title and delivery of possession 
by the transfer of warehouse receipts is more in the nature of a pledge than a 
mortgage, and the right to so pledge goods as a security for advances, or payment 
of a debt, exists or  ggepace | of statute, and rests on the doctrine of the common 
law, and is, therefore, not embraced in the statute relating to the acknowledgment 
and record of mortgages. —Spangler v. Butterfield, Sup. Ct. Col., Col. L. Rep., 
September 13, 1883. 
Warerr-Ricats. — Prior appropriation — Surplus — Drainage. — Priority of right 
to use water exists from priority of appropriation. A junior appropriator mai 
use any surplus of water not required for the necessities of the one vested wi 
the original right; but where there is not enough for both, must give way to the 
rior rights to the extent of the original appropriation. The removal of water for 
rainage moi without applying it to some beneficial use, is not such an ap- 
ee ape thereof as gives a prior right thereto. A prior appropriator may not 

ivert water for the purpose of irrigating lands he does not cultivate or own, or 
hold possession of by possessory right or title, to the exclusion of a subsequent 
bona fide appropriator. The construction of a ditch is not essential to the appro- 
priation of water. A dam or other contrivance which will suffice to turn water 
from the channel and moisten the lands sought to be cultivated, is a sufficient 


appropriation of such water.—Thomas v. Guirand, Sup. Ct. Col., Col. L. Rep., 
October 11, 1883. 


erty vests in 


—— Eminent domain. —Supplying a town with pure, fresh water is a public use. 
The right of an individual to enjoy the uninterrupted flow of water in a stream, 


running through his land, may be condemned for public use under the Eminent 
+ oy Act, — St. Helena Water Co. v. Forbes, Sup. Ct. Cal., Den. L. J., October 
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Warter-Ricuts — Continued. 

— Riparian owners — Prior appropriation — Prescription — Est — Plaintiff, 
an owner of lands, having a pn (+ on the Santa Ana River, claimed the right, as 
against defendant, who also owned lands fronting on said river, to keep their irri- 

ating ditch flowing full at all times without regard to the wants and necessities of 
the defendant. Plaintiff contended that his right was founded upon prescription, 
upon prior appropriation, and upon an estoppel in pais. To establish a right by 
prescription, the act by which it is sought to establish it m _. operate an invasion 
of the rights of the other party; so, whilst there was sufficient water flowing in the 
river for the needs of all parties, its use 7. one could not be an invasion of any 
right of the other. There must be some degree of turpitude in the conduct of 
party before a court will estop him from asserting his title; 80, while there was 
sufficient water flowing in the river for the needs of al! parties the defendant was 
not called upon to object to the appropriation by the plaintiff and is not estopped 
from asserting his title. —- Anaheim Water Oo. v. Semi-Tropic Water Co., Sup. 
Ct. Cal., Pac. Coast L. J., September 29, 1883; Col. L. Rep., November 1, 1883. 


——See Eminent Domaln. 


Wuarrace Ricuts. — The city of New York, in 1810, granted to Astor, who was 
owner of the lands above high water mark, certain water lots adjoining, 150 feet 
wide, extending to the westerly line of West Street, with the right to fill up the 
land under water, and for a stipulated rental the right of wharfage ‘by or from 
the wharf or wharves to be erected on the west side of the premises.”” The Dock 
Department, created in 1870, which was given exclusive control of all the wharf pro 
erty belonging to the city, in its plan forimprovement of the city’s water fronts, laid 
down a new bulkhead or exterior line to be built 175 feet westerly from the west- 
erly side of West Street, and without compensation to plaintiff (who succeeded to 
the title of Astor), proceeded to fill in the land under water between the old bulk- 
head and the new bulkhead, and thus prevented the access of vessels to the old 
bulkhead. In this action for damages for interference with plaintiff's wharf and 
wharfage rights, Aeld, that plaintiff’s wharfage rights cannot lawfully be destroyed 
without making compensation to him therefor, it being clear that the parties in- 
tended, what the language of the deed naturally and obviously imports, a perpet- 
ual grant of wharfage, with a perpetual right of free access to the wharf over the 


a water. — Langdon v. Mayor, etc., N. Y. Ct. App., Daily Reg., October 
29, 


Witts.— Erasures in will after execution by testator. — Where erasures in a will 
are found after the death of a testator, the court can hear evidence to show under 
what circumstances they were made, and on proof of their having been made af- 
ter the execution of the will, | order the original words to be restored. — Stur- 


ton v. Whellock, Eng. High 
September 29, 1883. 


~— Devise to daughter — Half-blood. — A testator left a sum in trust for four chil- 
dren of a deceased daughter, to be paid to them on their coming of age, and pro- 
vided that if either died before that time, his or her share should be paid to that 
child’s lawful issue, or if there were none, to the then living brother and sisters in 
equal shares. The daughter’s husband remarried and had two daughters by the sec- 
ond wife. Held, that the half sisters did not share in the trust estate of one of the 


grandchildren who died. Abbott v. Mitcham, Ct. App. N. Y., Ohio L. J., Sep- 
tember 29, 1883. 


— Construction of. —Testatrix was a widow with three young children. One of 
the provisions of her will was as follows: “I wish my aunt to take charge of m 
children and to receive annually from my estate for her services, $500." Held, 
that on the youngest child attaining its majority the payment of the $500 ceased.— 
Hewson and Emlen’s Appeal, Sup. Ct. Pa., Lan. B., September 8, 1883. 


— Devise — Income — Inalienability — Creditors. — A., having the entire right to 
dispose of his pee. may devise the income thereof in trust in favor of B., and 
may provide that it shall not be assignable by him by anticipation, and shall not 
be subject to be seized by his creditors in advance of its payment to him; anda 
court of equity will not order the trustee to pay over future incomes to the cred- 


itors of B. on a bill filed for that purpose. — Bank v. Adams, Sup, Ct. Mass., Am. 
L. Rec., October, 1883. 


t. Just., Leg. N., October 6, 1883; Alb. L. J. 
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Wiis — Continued. 


—— Devisavit vel non — Evidence — Parol declarations of deceased. — The following 
sentence, contained in a letter addressed by deceased to one who had borne the rela- 
tion of adopted daughter, “And, Ann, after my death, you are to have $40,000; 
this you are to have, will or no will; take care of this letter until my death. Aun, 
keep this to yourself” Signed, J. Henry —— Held, to be a valid will of per- 
sonal property. Mere parol declarations of the deceased that he had made or 
destroyed a will are insufficient to prove either the execution or revocation of it. 
Declarations of a testator, made after the execution of the will, and so remote as 
not to constitute part of the res geste, cannot be offered as independent evidence 
to prove the charge of fraud or to show the external acts of undue influence or 
attempts to influence him to make a will in a peer direction. — Hoppe v. 
Byers, Ct. App. Md., Cent. L. J., September 28, 1 


—— Devise — Intention of testator — Vested and contingent legacies. — It is a general 
rule that a legacy is to be taken as contingent or vested, just as the contingency, 
if any, is annexed to the gift or to the payment of it. Equitable merger is largely 
a question of intent, actual or presumed, and when no intent is proven or apparent, 
this principle may be or may not be deemed to attach in any given case, just us a 
merger is or is not to the interest of the owner of the several and independent 


hts. — Pennock ». les, Sup. Ot, Pa. . Int., September 14, 1888; Pittsb. 


—— Assumpsit — Evidence — Testamentary writing. —In an action of assumpsit the 
followin on r was admitted in evidence, viz.: “August 18, 1865.— I give tens few 
lines to Caroline Carman, to show that I want-her have the sum of twelve hundred 
dollars at my death. She lived with mee A number of years, And got verry little 
for it, so i thought It rite to leave her This little sum, to be paid to her out of my 
home property. From Needham Wilson.” Held, that the paper was a testamentary 
writing, and should have been probated as awill. The fact that it was delivered 
during the lifetime of the testator does not make it irrevocable and a contract.— 
Wilson v. Van Leer, Sup. Ct. Pa., Leg. Int., October 26, 1883. 


BIMONTHLY LIST OF VALUABLE ARTICLES IN THE 
LAW PERIODICALS. 


Express WARRANTIES IN SALES OF PERSONAL PROPERTY IX THE UNITED 
SraTes anp Canapa.— Am. L. Reg., September, 1883. 


Ow rue Deorees on Kinps oF NEGLIGENCE IN OUR PRESENT AMERICAN Law. — 
Cent. L. J., October 5, 18838. 


PRESUMPTIONS AND THE BURDEN oF Proor.— Crim. L. Mag., September, 1888. 


ea To ASCERTAIN A CHATTEL Not ABsoLuTE.—Cent. L. J., October 


STIPULATION FOR ATToRNEY’s Promissory Norss. — Cent. L. J., Octo- 
ber 12, 1888. 


Trustees as Purcuasers oF Trust Estats. — Can. L. T., September, 1883. 
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APPELLATE COURTS, METHOD OF PREPARING OPINIONS, 595, 596, 
598, 770. 
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AUTHORS. 
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BANKRUPTCY. 
discharge in, 453, 
BANKRUPT LAW. 
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notice to prospective contributors, 995. 
CONVEYANCING. 
superfluous words in deeds, 777. 
CORPORATIONS. 
specific enforcement of contracts to transfer stock, 772. 
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establishment of new rules of court in, 965. 
ENGLISH AND GERMAN LAW. 
comments on J. B. Miller’s address on, 108. 
ENGLISH PROPER NAMES. 
pronunciation of, 257. 
EQUITABLE POWERS, 588. 
ERRATA. 
Legal Adviser (Chicago), erroneously termed Legal Advertiser, 765, 968. 
ESTATES OF THE DEAD. 
jurisdiction over; article by James Schouler, 153. 
EVIDENCE. 
proof of handwriting by comparison; article by John D. Lawson, 21. 
oral statements of parties made through telephone, 965. 
burden of proof in criminal prosecutions; article by Emlin McClain, 892. 
EXECUTORS AND ADMINISTRATORS. 
payment of debts of deceased persons, 511. 
priority of demands against decedents’ estates; article by J. G. Woerner, 215. 
jurisdiction over estates of the dead; article by James Schouler, 153. 
EXTRADITION. 
practice in cases of foreign extradition; article by Seymour D. Thompson, 315. 
EXTRAORDINARY CASE, 964. 


FEDERAL JURISPRUDENCE. 
principles governing federal courts in\he administration of State laws, 266. 
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FOREIGN EXTRADITION. 
practice in cases of; article by Seymour D. Thompson, 315. 
FORMER JEOPARDY. 
article by Charles E. Batchelder, 735. 
FRAUDULENT MORTGAGES. 
of merchandise; article by James O. Pierce, 350. 
FRENCH DUELLING, ETC., 115. 
FRY, GENERAL. J. B. 
on “ Justice for the Army,” 774. 
FUGITIVES FROM JUSTICE. 


comments of Law Journal (London) on extradition treaty between England and 
U. S., 969. 
ease of M. Phillipart under extradition treaty between Belgium and France, 999. 
practice in case of foreign extradition; article by Seymour D. Thompson, 315. 
FUNCTIONS OF A PROSECUTING OFFICER. 
article by Addison G. McKean, 529. 


GAZZETTA DEI TRIBUNAL I (Trieste, Italy), 765. 
GERMAN LAW. 

J. Bleecker Miller’s address on English and German law, 108. 
GERMAN PENAL CODE. 

arrest of an English commissioner under, 988. 
GENERAL AVERAGE. 

effect of abandonment upon ship-owner’s right of, 542. 
GRESHAM, WALTER Q., HON. 
appointment as postmaster general, 451. 


HABEAS CORPUS, 765, 997. 
HANDWRITING. 
proof of by comparison; article by John D, Lawson, 21. 
HORRIGAN, LAWRENCE B., HON. 
death of, 270. 
HOW FAR AN OFFICER IS JUSTIFIED IN OBEYING THE MANDATE OF 
PROCESS PLACED IN HIS HANDS FOR EXECUTION, ETC., 117. 
“HOW TO EXPLAIN TO YOUR CLIENT WHY YOU LOST HIS CAUSE,” 
unique speech of Byron Bacon, 783. 
HUSBAND AND WIFE. 
agreement for separation between; article by Charles A. McMahon, 74. 
English married woman’s property act, London Law Times on, 968. 
marriage and its prohibitions; article by Hugh Weightman, 166. 
married woman’ property Act (1882); article by T. W. Tempany, 555. 


IMPLIED WARRANTY. 
of fitness of a chattel; article by Charles A, Bucknam, 423. 

INDEX REPORTER. 

value of, 588, 
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INSANITY. 

Prof. Alexander’s pamphlet on mental unsoundness and testamentary power, 117. 
INSURANCE, 

notice to insurer, of material change, 766. 
IOWA. 

Opinion of Supreme Court on “ prohibition amendment,” 115. 


JESSEL, SIR GEORGE. 

death of, 254. 
JUDICIAL DECISIONS. 

publishing because novel, 255. 
JUDICIAL DISCRETION. 

article by Henry P. Kaufman, 567. 
JUDICIAL PROLIXITY, 766. 
JUDGMENTS. 

actions on; article by W. P. Wade, 411. 
JURY TRIAL. 

substitution of judge or referee for, in civil cases, 976. 

paper by Matthew P. Deady, 398. 


KENTUCKY LAW REPORTER AND JOURNAL, 254. 


LANDLORD OF TENEMENT HOUSE. 
liability of, 966. 
LAW.; 
humors of the, 449. 
LAW BOOKS. 
cheap law books, 795, 973, 977. 
“LAW JOURNAL TEXT BOOK ADDENDA.” 
notes on, 103. 
LAW REFORM. 
views of Chief Justice Appleton upon, with comments, 992. 
LAWRENCE, C. B., JUDGE. 
death of, 449. 
LAWYERS. 
how to explain to your client why you lost his cause, 783. 
disbarment of attorneys, 455. 
English solicitor punished for unprofessional conduct towards his client, 587. 
specialists in legal profession, 591. 
professional success and failure; article by Joel Prentiss Bishop, 80. 
the future of our profession; paper by John M. Shirley, 645. 
comments on admissions to the bar, 256. 
amalgamation of the two branches of the profession in England, 973. 
LEGAL ADVISER (Cuicaco). 
standard instructions on questions of comparative and contributive negligence, 765. 
LIABILITY OF SURETIES. 
upon bonds of bank officers, 773. 
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LIBEL. 
by newspapers, law of, 451. 
curious libel suit in England, 969. 
LIMITED LIABILITY. 
of ship-owners for master’s faults; article by Harrington Putnam, 1. 


LIST OF VALUABLE ARTICLES IN THE LAW PERIODICALS, 152, 318, 
498, 644, 832. 


LITIGATION IN ENGLAND. 

Increase of, 968. 
LORD’S DAY. 

decisions on Sundar contracts criticised, 766. 
LOWELL BANKRUPTCY BILL, 975. 


McCRARY, HON. GEO. W., 452. 
MALICIOUS ARREST. 
law relating to, 767. 
MANDAMUS. 
to compel railroad company to discharge its duty as common carrier, 11}. 
MARRIAGE. 
with deceased wife’s sister, 256. 
MARRIAGE AND ITS PROHIBITIONS. 
article by Hugh Weightman, 166. 
MARRIAGE RELATION. 
Article of E. T. Merrick. Esq., commented on, 768. 
“MARRIED WOMAN’S PROPERTY ACT. 
1882” (England); article by T. W. Tempany, 555. 
MARRIED WOMEN. 
disabilities of, 269. 
Mason, Sergeant, pardon of, 967. 
MASTER AND SERVANT. 

employers’ liability for personal injuries to their employees; pamphlet by Charles 
G. Fall, Esq., 450. 

liability of railroad companies for injuries to employees; article by Arthur B. 
Ellis, 61. 

MEDICO-LEGAL JOURNAL, 450. 
“ MENTAL UNSOUNDNESS AND TESTAMENTARY POWERS.” 

Professor Alexander’s pamphlet reviewed, 117, 

MISSOURI BAR ASSOCIATION. 

Third annual meeting (Opening address, John H. Shanklin, Esq. Papers, read: 
“Codification,” Alex. Martin, Esq.; “The Legal Profession, its Duties and 
Responsibilities,” Luther T. Collier, Esq.; ‘Service by Publication,” C. G. 
Burton, Esq.; “Evidence in Mitigation of Homicide,” A. Comingo, Esq.; 


“Principle gersus Case,” John E. McKiegan, Esq., 610. 
Necrology of, 255. 


MOB LAW. 
Westarn Jurist’s article on, 775. 
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MONTREAL LEGAL NEWS. 
Answers to, as to the sources of our information on Canadian Affairs, 991. 


MORRISON’S TRANSCRIPT, 254. 


MORTGAGES. 
8, fraudulent mortgages of merchandise; article by James O. Pierce, 350. 
NAMES. 


pronunciation of English proper names, 257. 


NAMES OF THE ROYAL COURTS OF JUSTICE. 
modes of identifying, 117. 


NEGLIGENCE, 

action against surgeon for, 590. 

liability of landlord of tenement house for, 966. 

evidence of condition of railway at other places, 962. 

liability of railway companies for injuries to employees, 61. 
NEGOTIABLE INSTRUMENTS. 

stolen coupons, 453. 
NEW YORK CITY. 

report of special committee of Bar Association of, on “ Civil Code.” 976, 
NEWSPAPERS. 

attacks on courts and judges in, 261, 267. 

law of libel by, 451. ‘ 
NOTICE. 

nature and limitations of constructive notice, article by W. L. Scott, 849. 


OATHS IN JUDICIAL PROCEEDINGS. 
laws upon, 265. 
OHIO. 
admission to the Bar in, 984. 
Supreme Court Commission in, 258, 450. 
Supreme Court of, review of its labors, 104. 
OVER LEGISLATION. 
in America and Canada, 589. 


PACIFIC REPORTER, 1000. 
PILOTAGE. 
State legislation thereon, 372. 
POET, LA SIGNORA LYDIA. 
her first case, 962. 
POWERS OF THE COURT TO PUNISH FOR CONTEMPT. 
(sureties in straw bond cases for false swearing ), 261. 
PRACTICE. 
in cases of foreign extradition; article by Seymour D. Thompson, 315. 
PRINCIPAL AND SURETY. 
liability of sureties on bonds of bank officers, 773. 
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PROFESSIONAL CRIMINALS. 

treatment of, 108. 
PROFESSIONAL SUCCESS AND FAILURE. 

elements distinguishing; article by Joel Prentiss Bishop, 80. 

PROFESSIONAL VACATIONS, 797. 
PROFESSIONAL WRITERS. 

Critique on, 587. 
PROOF OF HANDWRITING BY COMPARISON. 

article by John D. Lawson, 21, 
PROHIBITION. 

opinion of Supreme Court of Iowa on prohibition amendment, 115. 
PROPERTY RELATIONS OF RELIGIOUS SOCIETIES, 186. 
PROSECUTING OFFICER. 
functions of, 529. 


RAILROAD ACCIDENTS. 
evidence admissible to prove condition ef road, 962. 


RAILROAD COMPANIES. ‘ 
schemes of, 970. 
liable for injuries to employees, 61. 
contracts of receivers of, 883. 
RASSEGNA DI DIRITTO COMMERCIALE. 
comments on, 970. 
REAL PROPERTY AND LEGAL EVIDENCE. 
Mr. John Ruhm’s pamphlet on rules of law relating to, 989. 
RECEIVERS OF RAILROADS. 
of the enforcement of debts contracted and liabilities incurred by, 833. 
RELIGIOUS SOCIETIES. 
property relations of; article by James M. Grant, 186. 
REPORTS. 
era of cheap reports, 795, 973, 977. 
*“REPORTS, REPORTERS AND REPORTING.” 
article in Southern Law Review on, 594. 
REVUE DE DROIT INTERNATIONAL ET DE LEGISLATION COM- 
PAREE, 450. 
RIGHT OF WOMEN TO OFFICE. 
article by Martha Strickland, 670. 
RUHM, JOHN. 


pamphlet on rules of law relating to real property and legal evidence, 989. 


SCOTTISH LAW MAGAZINE. 
curious old law book, described in, 593. 

SERGEANT MASON. 

President Arthur's action in case of, criticised, 967. 
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SHARSWOOD, CHIEF JUSTICE. 
proceedings on his retiremeut, 106. 
death of, 458. 
SHERIFF. 
how far justified in executing process, 117. 
SHIP-OWNERS. 
limited liability of, for master’s faults; article by Harrington Putnam, 1. 
SPANISH LAW COURTS. 
interesting account of, 772. 
SPECIALISTS. 
in the legal profession, 591, 
SPECIFIC ENFORCEMENT OF CONTRACTS TO TRANSFER STOCKS. 
A. Hamilton, Esq. (of Chicago) on, 772. 
STATE LAWS. 
principles governing federal courts in administration, 266. 
STATUTES. 
titles of, 495. 


STRIKE OF EMPLOYEES FOR HIGHER WAGES, 962. 
SUNDAY SALES. 

decisions on, criticised, 766. 
SUPERFLUOUS WORDS IN DEEDS, ETC. 

judicious observation of New York Daily Register, 777. 
SUPREME COURT COMMISSION. 


in Ohio, 450. 
SUPREME COURT OF OHIO. 
review of its labors, 104, 
SUPREME COURT (THE) AND STATE REPUDIATION. 
the Virginia and Louisiana cases, 684. 
SURETIES. 
liability of, on bonds of bank officers, 773. 


TELEPHONE. 

propriety of admitting as evidence oral statements of parties made through, 965. 
TEXAS BAR ASSOCIATION, 116. 
THE FUTURE OF OUR PROFESSION. 

article by John M. Shirley, 645. 
TOWER OF LONDON. 

account of curious ceremonies in, 985. 
TRANSPORTATION OF GOODS, 767. 
TRIAL BY JURY. 

paper by Matthew P. Deady, 398. 

substitution of judge or referee for, in civil cases, 976. 
THE RIGHTS OF MAN WITHOUT PROPERTY, 962. 
TWINS PROBLEM. 


article of Ohio Law Journal on, 769. 
solutions of, 966. 
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UNITED STATES BONDS. 
decision as to stolen coupons, 453, 
UNITED STATES SUPREME COURT. 
decisions of, in Louisiana and Virginia bond cases, 684. 
article by John Norton Pomeroy, 684. 
criticism of same, 933. 
laymen’s talk about its judges, 987. 
resignation of Mr. Otto, 991. 
reports of, 449, 
UNITED STATES SUPREME COURT REPORTER. 
discontinuance of, 115. 


VALUABLE ARTICLES. 
list of, in law periodicals, 152, 313, 493, 644, 832. 


WARRANTY. 
implied warranty of fitness of chattel; article by Charles A. Bucknam, 423. 
WEST COAST REPORTER, 1001. 
WHETHER A MANDAMUS WOULD LIE TO COMPEL A RAILROAD 
COMPANY TO DO ITS DUTY AS A COMMON CARRIER, 1138. 
WOMEN. 
common-law right of, to office; article by Martba Strickland, 670. 
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